


PATENT TROLLS

I he framers of the United States Constitution

considered the ability of inventors to protect and exploit
their discoveries to be so essential to future prosperity
that they included the ability to issue patents among the
few enumerated legislative powers granted to the federal
government.! Of late, however, litigation over software
patents has became a drag, not a boon, to technological
innovation: in 2011, Google and Apple spent more on
patent litigation and acquisition than on research and
Unlike

defray massive government-required safety and efficacy

development.? pharmaceutical patents—which

trials and are limited to easy-to-define, specific chemical

compounds—software patents are hard to define, enabling
aggressive plaintiffs’ lawyers exploiting the maze of U.S. legal
rules to extract wealth from the nation’s most innovative
companies. And “patent trolls’—companies that produce
no goods or services but own and seek to enforce patent
rights against businesses that are producing goods or services
using related technologies (see box, “What Is a ‘Patent
Troll’?”)—have begun to target Main Street companies,
sending through their lawyers patent-infringement “demand
letters” to everything from coffee shops offering wireless
service to their customers to small businesses using scanner
technologies on their purchased printers.?
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WHAT IS A “PATENT TROLL"?

he intentionally pejorative term “patent troll” was

popularized in 2001 by Peter Detkin, then vice president
and associate general counsel at Intel.* It is commonly used
to describe “non-practicing entities” (NPEs), patent holders
who do not use their patent for invention, innovation, or
production of a product but rather only license patents or sue
for their enforcement.> Because NPEs can sometimes include
individual investors, start-up ventures, and universities, critics

Thus, patent trolling has emerged as a big and growing busi-
ness line for what the Manhattan Institute has dubbed Trial
Lawyers, Inc.,' the subset of the plaintiffs’ bar that behaves
like the biggest of big businesses (with the exception that
instead of selling products to willing consumers, the law-
yers extract monies from unwilling defendants through their
unique access to the courts). The cost to consumers is signif-
icant: according to a study by Boston University law profes-
sors Mike Meurer and Jim Bessen, the “patent tax” adds 20
percent to software and electronic research and development
costs, with the direct costs of litigation by NPEs in 2011
totaling $29 billion—up from only $7 billion in 2005."
(Factoring in indirect costs, the authors estimated an annual
cost of $80 billion.)'? The number of patent lawsuits filed by

Number of Patent Lawsuits, By Plaintiff

of patent trolling have gravitated toward the narrower term
“patent assertion entities” (PAEs),® companies that exist in
whole or significant part to generate revenues from patent
enforcement—which now number in the hundreds,” including
at least 16 public companies.? Ironically, Detkin himself is now
the managing partner and significant owner of what is perhaps
the largest PAE, Intellectual Ventures, which has amassed
between 30,000 and 60,000 patents over the past five years.

PAEs grew from 466 in 2006 to 2,914 in 2012, an increase
of 526 percent in just six years (see chart, “Number of Patent
Lawsuits, by Plaintiff”).”® In 2011, 2,150 companies were
forced to mount 5,842 defenses against NPE-initiated pat-
ent lawsuits—up from only 1,401 defenses in 2005."

In response to patent-trolling abuse, judges, business lead-
ers, and politicians have responded with a bevy of proposals.
Seventh Circuit Judge Richard Posner, the most-cited jurist
on the federal courts of appeals," has proposed shortening
software patent terms to five years.'® Software entrepreneur
Mark Cuban, billionaire founder of Broadcast.com, has sug-
gested eliminating software patents altogether.”” In a June
policy announcement,'® following up on a February speech
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decrying lawsuit abuse by patent trolls,"” President Obama
proposed seven legislative reforms and five executive actions
designed to ameliorate the problem. The president’s pro-
posals follow on the heels of at least five bills in Congress
addressing patent-trolling litigation®® and a 2011 enacted
reform, the Leahy-Smith America Invents Act,”’ which was
touted as “the most significant reform of the U.S. patent sys-
tem since 1836.7% The rest of this report will discuss these
proposals, after describing the factors leading to the rise of
patent-troll litigation abuse.

PATENTING THE INTERNET

Enabled by the Patent Acts of 1790 and 1793,% the federal
government issued more than 10,000 patents by the time
what is now the U.S. Patent and Trademark Office (PTO)
was created by the Patent Act of 1836; the office has issued
nearly 9 million patents since.’* Patents have long been a
magnet for litigation, from “sewing machine wars” in the
1850s to “diaper wars” in the 1980s.” Indiana law pro-
fessor Gerard Magliocca has documented how in the late
nineteenth century, family farmers and railroads alike com-
plained about “patent sharks.”*

Modern patent trolling is largely focused on the software in-
dustry: software patents constitute just 12 percent of all pat-
ents issued but 74 percent of the most litigated patents.” The
problem, at root, is that “[p]atents on computer software
[tend] to be the most vague, poorly written, and difficult
patents to decipher.”*® Though software patents have existed
since the 1960s, very few were filed before the late 1990s—
meaning that the PTO had very little experience with the
field and very little “prior art,” i.e., “published evidence that
key concepts in a patent application existed before the appli-
cation was filed.” Many, if not most, of the software patents
issued by the PTO, especially in the early years, were so broad
that they could conceivably cover almost anything to do with
computers or the Internet,”® and often several patents were
being issued for roughly the same thing.’!

Thus did the government issue patents such as the one
granted in 1994 to the company Eolas, founded by Mi-
chael David Doyle. Eolas’s patent covered the development
of a web browser capable of supporting plug-ins, which the

company later claimed applied to the “interactive Web”—
“essentially the whole Internet.”®” In 2003, the company
filed suit, seeking an injunction preventing Microsoft from
distributing its popular Internet Explorer browser, alleg-
ing patent infringement.”> Microsoft ultimately lost a $565
million judgment—even though it introduced a signifi-
cant body of evidence that others had developed the web-
browsing technology prior to Eolas.** Microsoft and Eolas
ultimately settled, in 2007, for an undisclosed amount.”” In
October 2009, Eolas filed suit again, alleging infringements
of the same patent by 22 more companies—ranging from
Internet and technology companies such as Adobe, Amazon,
eBay, Google, and Yahoo! to more distant end users includ-
ing Blockbuster, Frito-Lay, JPMorgan Chase, Office Depot,
and Playboy Enterprises.*® Fortunately for those companies,
Eolas ultimately lost that case in 2012, when a jury in the
Eastern District of Texas invalidated the relevant patents.”

PATENT TROLLS EMERGE

Though Eolas is frequently dubbed a patent troll, the first
real PAEs—companies formed exclusively to acquire and
enforce patents—were developed by patent litigator Ray-
mond Niro and inventor Daniel Henderson shortly after
the dawn of the twenty-first century (see box, “The Original
King of the Patent Trolls”). Specialized, stand-alone com-
panies focused on enforcing patent rights have advantages
in pursuing patent lawsuits.”” As defenders of PAEs empha-
size, selling patent rights to separate enforcement entities
efficiently enables individual and small-company inventors
to marshal financial resources and legal sophistication in
mounting a defense of an allegedly infringed patent.”® In
addition, as patent-troll critics contend, PAEs can more ag-
gressively pursue patent-infringement claims than can op-
erating companies, which must weigh the economic gains
of enforcing patent claims against the economic risks of de-
fending against countersuits and third-party litigation alleg-
ing that their own technologies violate a patent.”

Without corporate reputations to protect, patent trolls are
particularly well suited for “nuisance” lawsuits asserting dubi-
ous patent claims.®® Unlike most of the developed world, U.S.
courts generally lack “loser pays” fee-shifting mechanisms,*’
and, given the cost of discovery and trial in the American sys-



he founder and chieftain of Trial Lawyers, Inc.’s patent-

troll division is Chicago-based litigator Raymond Niro,
of Niro, Haller & Niro,?® who claims over $800 million in
patent-suit recoveries.?® Niro’s firm pulls in an estimated
$100 million annually.“’ He has extensive property hold-
ings in Chicago, Aspen, and Boca Raton; six Ferraris; and
a Falcon 10 jet.!

In 1976, Niro and Gerald Hosier—a fellow intellectual prop-
erty lawyer at the firm Hume, Clement, Hume & Lee—set out
on their own.* Within the year, they scored their first con-
tingent-fee client, inventor George Richards, and soon there-
after won 50 percent of a $200,000 award.”® By 1997, their
patent-suit winnings had topped $140 million.**

In the late 1990s, Niro sued more than 40 com-
panies—including AT&T, IBM, and Sony—for al-
legedly infringing an early answering-machine-
technology patent purchased from a Japanese
inventor by inventor Daniel Henderson.* These
suits brought in some $65 million in licensing roy-
alties.®® In 2001, working with Niro, Henderson
formed the first true PAE, Solaia Technology LLC,
which was the sole bidder for a patent involving
the use of spreadsheets in manufacturing equip-
ment, put up to auction by Massachusetts-based
Schneider Automation, Inc.#” With Solaia the pat-
ent holder and Niro’s law firm working for a share
of licensing royalties, Niro mailed hundreds of let-
ters to businesses seeking $600,000 to $1 million
for “amicably and promptly resolvling] all issues”
stemming from alleged patent infringement.#
Niro ultimately sued 50 companies for patent
infringement—including Boeing, BMW, and Clo-
rox—netting some $10 million in fees from $30
million in settlements.#’

Among the more recent PAEs affiliated with the
Niro firm is Innovatio IP Ventures, LLC, a Delaware
company with Chicago offices five blocks from
Niro’s.> On February 28, 2011, Innovatio acquired

a portfolio of 31 patents from Broadcomm Corporation,
related to Wireless Fidelity (Wi-Fi) technology.’! Innovatio
then mailed more than 8,000 letters alleging patent in-
fringement to retail businesses—including hotels, coffee
shops, and restaurants—that offered customers Wi-Fi ser-
vices.”? From each establishment, Innovatio sought licens-
ing fees of $2,500- $3,000.%% Innovatio ultimately filed 26
lawsuits,> and wireless-technology manufacturers includ-
ing Cisco and Motorola in turn filed suit against Innovatio

in federal court in lllinois,”® but the judge threw out the
most significant of the manufacturers’ claims, which had
alleged violations of the federal Racketeering Influenced
and Corrupt Organizations Act (RICO).*
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tem, the median legal costs of defending a patent can range
anywhere from $650 thousand when the amount at risk is less
than $1 million, $2.5 million when $1 million to $25 million
is at risk, and $5 million when over $25 million is at risk.®
Thus, the rational legal strategy employed by defendants fac-
ing low-value patent claims is to settle with the plaintiff—par-
ticularly for end-user, small-business defendants unlikely to
face repeat patent claims.®

Perhaps unsurprisingly, then, by 2012, 62 percent of all pat-
ent litigation was brought in the name of patent trolls.* And
though the cost of such litigation is high, most businesses
targeted by patent-troll-sponsored lawsuits are small: 55
percent of defendants in patent-troll lawsuits filed in 2012

have under $10 million in annual revenues.”® Moreover,
in 2012, for the first time, patent trolls targeted non-tech
companies more frequently than tech companies, signaling
a shift toward retailers and end users of technology-related
patents (see box, “The Scanner Shakedown”).® Settlement
and trial data conform to the hypothesis that patent-troll-
backed litigation is likely to be low quality: 90 percent of
software-patent defendants settle before trial,*” but among
those patent-troll cases that do go to trial nationwide, 90
percent are won by the defendants, as compared with a 50

percent win rate in non-patent-troll cases.®

Aside from the inherent advantages accruing to PAEs in pat-
ent lawsuits, such litigation is facilitated by the availability

THE SCANNER SHAKEDOWN

snaJel Alle1 ©

hile traditionally focused within the software industry,
patent-troll litigation has begun to be threatened and
launched against a broad array of businesses that employ
downstream end uses of patented technologies. A notorious
recent example is the spate of demand letters issuing forth

from MPHJ Technology Investments LLC, the “scanner troll.”®

In late 2012, MPHJ acquired patents granted to Israeli resi-
dent Laurence Klein, dating back to 1997, which cover scan-
ner technologies employing a one-button scan and send-to-
e-mail function.”® (One-button scan-and-send technology is
standard on most scanners and copiers today, though never
incorporating the Klein patents, which have changed hands
several times but never been employed in a manufacturing

setting; at least arguably, the technological innovation was
developed prior to Klein by Ricoh.)”! Rather than suing scan-
ner and printer manufacturers, such as Hewlett-Packard and
Xerox, attorneys working with MPHJ mailed demand letters
from 40 affiliated shell companies with obscure six-letter
names like AdzPro, GosNel, and JitNom to hundreds of small
and medium-size U.S. businesses that were end users of
printers and scanners—seeking roughly $1,000 per worker
in licensing royalties.”?

Though the ownership of MPHJ is not public, the company
is affiliated with a Waco, Texas, lawyer named Jay Mac Rust,
according to a complaint filed against the company by the
attorney general of Vermont,” and has been represented by
outside counsel Bryan Farney of the Texas firm Farney Dan-
iels.”4 Farney is a well-known patent lawyer, and Rust had
previously represented bankrupt shell companies accused in

legal complaints of running a “Ponzi scheme.””>

Rust and Farney have asserted a broad view of MPHJ's patent
rights; in a recorded conversation, Rust stated that “99 per-
cent of people” were violating the MPHJ patents in sending
scanned documents to their e-mail accounts.”® The May 8
Vermont attorney general’s complaint, however, accuses the
MPHJ scheme of violating the state’s consumer-protection
laws,”” and on May 23, Ricoh and Xerox filed an “inter par-
tes” review request with the PTO seeking to invalidate the
MPHJ patent.”® Each of those actions is pending.




HELD AT THE BORDER

On June 4, 2013, the U.S. International Trade Commission
(ITC) issued an exclusion order barring the importation
and sale of several older-model Apple iPhones and iPads for
infringing a Samsung patent®! on an “apparatus and method
for encoding/decoding transport format combination indica-
tor in CDMA mobile communication system.”#* According
to Jefferies analyst Peter Misek, this injunction could deprive
Apple of as much as $2 billion in revenue.?

The “smartphone patent wars” have highlighted the latest
forum-shopping tactic of Trial Lawyers, Inc.’s patent troll divi-
sion: filing claims not in federal district court but at the ITC %
A 2006 Supreme Court ruling, eBay v. MercExchange,®® made
it more difficult to obtain injunctive relief—judicial orders to
cease selling a product, as opposed to paying plaintiffs mon-
etary damages—in federal court.®® The eBay decision helped
to ameliorate the “holdup” problem in patent litigation, in
which plaintiffs could increase settlement values by threaten-
ing to stop the sales of products—including cars and electron-
ic devices—that have software essentially embedded within
products with values far greater than the patented program
itself.8” However, the eBay decision did not apply to the ITC,
which oversees international trade and can thus issue injunc-
tions that leave defendants’ imported products at the border.®

Percentage of ITC Cases and Defendants in
NPE-Sponsored Litigation, 2006-11

60 -

Since eBay was decided, “both PAEs and product producing
companies have flocked to this once obscure trade agen-
cy."% Between 2006 and 2011, the number of ITC patent
investigations prompted by NPE-sponsored actions rose from
two to 14—and the number of defendants named grew
from four to 235.%° Accordingly, the share of all ITC patent
cases and defendants has come to be increasingly dominat-
ed by patent trolls (see chart, “Percentage of ITC Cases and
Defendants in NPE-Sponsored Litigation”).

In recent years, the manufacturers of various common
consumer items—including “computers, flat screens, GPS
devices, and printers” and, strikingly, “every major smart-
phone”—have been embroiled in ITC patent inquiries.®! The
Wall Street Journal has decried such ITC patent litigation as
“a weapon of protectionist mass destruction against com-
petitors,” academic commentators have noted concerns, 2
and the Federal Trade Commission (FTC) has observed “that
the ITC may attract suits by patentees that are less likely to
obtain injunctions in district court, potentially leading to
hold up and the resulting consumer harm.”%3 Among Presi-
dent Obama'’s suggested patent reforms is bringing the ITC's
injunctive-relief standard in line with that articulated by the
Supreme Court in eBay.*

B NPE Cases M NPE Share of Defendants | 51

50 A

2006 2007 2008

2009 2010 2011

Source: Chien & Lemley, RPX Corporation

Trial Lawyers, Inc. Update No. 11, July 2013

7



DON'T MESS WITH TEXAS
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Judge T. John Ward

hen Trial Lawyers, Inc. goes shopping for venues
for patent-troll-sponsored lawsuits, they like to end
up in the Eastern District of Texas, which houses Marshall,
Tyler, and Texarkana along the Arkansas and Louisiana
borders. The district’s emergence as the nation’s foremost

NPE Decisions by Federal District, 1995-2011

43

Texas lllinois

New York
(Eastern District) (Northern District) (Southern District) (Northern District)

magnet court for patent lawsuits traces roughly to 1999,
when Clinton appointee T. John Ward, a lawyer in private
practice with previous experience largely in medical-mal-
practice and product-liability litigation, assumed the bench
in Marshall.®> Ward adopted a set of local procedures for
handling patent litigation that he dubbed “The Rules”—
which, along with his enforcement of those rules, turned
the district into a “rocket docket” that sped up claims—
and he tended to let patent cases go to trial rather than
dismiss them.®® Local juries in the sleepy town of 23,000,
with a median income of $30,000, began deciding cases in
plaintiffs’ favor, and at generous damage levels, compared
with national norms.®’

Apparently, defendants learned that Ward's court was a
place where they should settle, and plaintiffs’ firms and pat-
ent trolls learned that the district was where they should
file their claims. The number of patent lawsuits filed in the
Eastern District grew from 32 in 2002 to 234 in 2006 to a
record 1,266 in 2012.%8 Last year, the district’s patent docket
accounted for over 22 percent of all patent cases filed na-
tionwide, an all-time high®*—reemerging as the litigation
industry’s forum of choice after briefly slipping behind Dela-
ware (where most public U.S. companies are incorporated)
in 2011, when Ward retired from the bench. (Upon re-
tirement, the senior jurist joined the local intellectual-prop-
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erty law firm Ward & Smith'®—headed by his son, Johnny
Ward'®—to serve as a patent-dispute mediator; by October
2012, under the district’s rules, the retired judge was able to
practice in the Eastern District.)'*

While it is too soon to assess the tenure of recently appointed
Judge James Rodney Gilstrap, most court observers do not
expect a marked departure from the norms that Ward de-
veloped.'®* Though a Marshall native, Gilstrap, like Ward, as-

sumed the Eastern District bench with only limited patent-law
experience.'® President Obama nominated Gilstrap from a list
of three prospective nominees forwarded to him by Texas's
Democratic congressional delegates; the other two on the list
were Chad Everingham, formerly a magistrate judge who had
helped manage the Eastern District's patent docket; and Eric
Albritton, a successful Longview, Texas, patent lawyer who had
joined with Johnny Ward to file a defamation suit against a
blogger who covered Texas patent litigation.'®
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of “forum shopping” under U.S. law. Though restricted to
federal courts, patent lawsuits, like product-liability law-
suits,” can be asserted wherever a product is sold—as well
as at the International Trade Commission (see box, “Held
at the Border”).® Thus, plaintiffs’ lawyers can strategically
“shop” their cases to venues most likely to expedite their
claims, to permit them to go to trial, and to have juries fa-
vorably disposed to grant large verdicts for the plaindiff (see
box, “Don’t Mess with Texas”).

THE PUSH FOR REFORM

The rise of patent-troll litigation partially helped generate po-
litical support for the 2011 America Invents Act,'” a compre-
hensive reform of U.S. patent law signed into law by President
Obama on September 16, 2011.'% For the purposes of deter-
ring patent-trolling litigation, the legislation clarified joinder
requirements to prevent plaintiffs in patent litigation from
adding together unrelated defendants in a single lawsuit.'®
The new joinder rule was specifically designed to overturn
a decision in the Eastern District of Texas that had stretched
the Federal Rules of Civil Procedure to permit PAEs to sue
multiple, disparate defendants in a single claim.'™

By forcing patent trolls to file separate lawsuits against mul-
tiple defendants, the joinder reforms in the America Invents
Act at least partly explain the dramatic increase in the num-
ber of patent claims and the share of patent claims filed by
PAEsin 2011 and 2012.""" By restricting “permissive joinder,”
the reform does seem to have discouraged at least some suits
against marginal defendants: the overall number of patent de-
fendants fell from at least 14,201 in 2011 to 12,647 in 2012,
a decrease of more than 10 percent."? Those “small companies
that actually are sued, however, are arguably worse off because
they have fewer joint defense options,” according to professor
Colleen Chien, and many small retail businesses and technol-
ogy end users who have not been sued continue to incur legal
expenses in responding to patent-troll threat letters."™

Because the America Invents Act only affected patent-troll-
ing litigation on the margin, it is unsurprising that calls for
reform continue. Among the leading legislative efforts is the
Saving High-Tech Innovators from Egregious Legal Dis-
putes (“SHIELD”) Act, introduced in its most recent form,

10

H.R. 845,"" on February 27, 2013, by Reps. Peter DeFazio
(D-Ore.) and Jason Chaffetz (R-Utah). The legislation
would force losing plaintiffs in patent lawsuits to reimburse
defendants’ expenses if the plaintiffs fit the bill’s definition
of PAE—i.e., any entity that was not the original inventor,
exploiting the technology for profit, or affiliated with a uni-
versity.""> Moreover, the bill would limit civil discovery while
the court determined if the plaindiff fit the statutory defini-
tion of PAE and would force PAEs to post a bond with the
court to cover potential legal costs, in the event of loss, to
proceed with litigation.™

On June 4, 2013, the White House released a report, Patent
Assertion and U.S. Innovation," prepared by the President’s
Council of Economic Advisers, the National Economic
Council, and the Office of Science & Technology Policy,
accompanied by a press statement pushing for legislative ac-
tions to reduce patent trolling."”® The president’s seven leg-
islative proposals are designed to improve transparency (by
requiring patent holders and applicants to disclose the “real
party at interest” with the patent office and in communica-
tions alleging patent infringement), to permit broader chal-
lenges to issued patents before the Patent Trial and Appeals
Board (PTAB), to protect end-user consumers and busi-
nesses from patent lawsuits, to enable more discretionary
fee shifting by judges in patent lawsuits, and to extend to
the ITC the Supreme Courts eBay rules limiting injunctive
relief sought by patent-infringement plaintiffs.'™

CONCLUSION:
A POSITIVE STEP FORWARD

President Obamas proposed reforms have been broadly
hailed by Silicon Valley commentators and academic critics,'?
though not without exception.'?! It is hard to raise principled
objections to certain of the president’s suggestions, such as im-
proving transparency in identifying the parties at interest in
patent litigation and limiting suits against end users of prod-
ucts such as cafés offering Wi-Fi services to customers or busi-
nesses using scanning technologies as intended.

In general, the presidents proposals, unlike the SHIELD
Act, eschew a single-minded focus on patent trolls per se,
in lieu of broader reforms designed to reduce the gains from



nuisance litigation filed by patent trolls—following the
White House report’s argument that “the best approach to
resolving today’s patent troll problem is not to ban firms
specialized [sic] in patent assertion but rather to reduce the
extent to which legal rules allow patent owners to capture
a disproportionate share of returns to investment.”'?2 The
White House report’s analysis is essentially correct; indeed,
the mechanisms that allow patent trolling to be profitable—
including loose substantive liability standards, forum shop-
ping to favorable venues, expensive civil discovery and other
procedural rules, and the absence of loser-pays fee-shifting
mechanisms and concomitant pressure to settle nuisance
claims—are commonplace, if not universal, in civil litiga-
tion more broadly.

If the president’s proposals are open to criticism, it is prob-
ably in not going far enough. Though the president does
tackle forum shopping in the context of injunctive remedies
at the ITC, the proposals do not limit more broadly the
lawsuit shopping that has permitted the Eastern District of
Texas to emerge as patent trolls” go-to district for litigation.
More sweeping reforms might include requiring lawsuits
to be filed in the district court corresponding to infring-
ers’ place of incorporation or principal place of business, or
granting original jurisdiction to patent-infringement suits
to the Patent Trial and Appeal Board or another special-
ized fact finder. In addition, though the president’s reforms
are broader than the more narrowly targeted SHIELD
Act, the presidents proposals eschew the strict loser-pays

mechanism that the SHIELD Act promotes for PAE law-
suits, opting instead for discretionary fee shifting that has
typically proved ineffective in curbing lawsuit abuse.’” A
better approach would be a well-developed loser-pays rule
for all patent litigation, applied equally to plaintiffs and
defendants.’ Finally, the president’s proposals helpfully
call for expanding the scope of challenge to loose “business
method” patents that have facilitated much patent trolling,
but at least arguably the reforms should have gone further.
Indeed, some innovators and analysts have called for the
elimination of software patents;'> while such an idea may
be too sweeping, it would be useful for Congress to clarify
the definition of “processes” underlying such patents—es-
pecially given that the Supreme Court in 2008 broadened
the definition previously adopted by the Federal Circuit,'?
thus limiting the ability to fight off PAE-backed challenges

based on loose patent definitions.

Even if the president’s proposals could have been bolder,
they are hardly inconsequential and would significantly
ameliorate patent-troll-backed nuisance litigation. The
White House deserves praise for its generally careful analysis
and thoughtful proposed solutions to a complex but impor-
tant problem. The protection of intellectual property is vital
to American growth and innovation,'”” but patent-litigation
abuse turns the goal of intellectual-property law on its head,
inhibiting research and innovation by manipulating legal
rules to extract income from those legitimately applying
patented ideas to their products and services.
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