Rafael A. Mangual

Senior Fellow; Deputy Director, Legal Policy

With the sharp uptick in violent crime in and around
many American cities, the new government should seek to
better protect public safety while fostering a fairer legal system.
Three areas, in particular, are ripe for bipartisan action:
• Policing

• Civil asset forfeiture

• Criminal justice reform

1. Policing
Congress and the Biden administration should help fortify
America’s dwindling local police forces.
Violent crime—homicides and shootings, in particular—was on the upswing in many American cities in
2020. In New York City, for example, murders were up 38.2% through November 29 and shootings were
up almost 96%. In Chicago, murders and shootings were up 55% and 53% through November 29. In St.
Louis, through the end of November, murders were up 39%, compared with the same time in 2019. In
Los Angeles, year-to-date shootings and homicides were up 33% and 29%, respectively, as of November
28. Through November 29, homicides in San Francisco were up 43%. In Atlanta, murders were up 48%
through November 28, while shootings jumped 39%.1
The rise in the number and intensity of antipolice protests may be playing a role not just in the crime uptick2
but also in police officer attrition. New York, Chicago, Minneapolis, Milwaukee, and Atlanta are among
the cities where officers have left their jobs in higher than usual numbers this year. The struggle of police
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departments to retain and recruit officers predates 2020.3 In 2019, the Police Executive Research Forum
(PERF) released a report documenting what it called a “workforce crisis.”4 That crisis, incidentally, came
just as a “growing number of officers who entered policing during the federally funded hiring programs of
the 1990s are now reaching retirement age.”5 Meanwhile, 63% of respondents to a PERF survey of police
departments stated that applications had decreased over the last five years—and 36% of them said that
the decrease was “significant,” as opposed to “slight.”6
Police forces may be further squeezed as cities move to “defund” departments to varying degrees. NYPD
cut its July 2020 academy class because of a $1 billion budget cut passed earlier this year. LAPD could see
its budget slashed by $150 million next year, which, its police chief told reporters, would reduce its force
by 350 officers. A $14 million proposed cut to the Minneapolis police budget may also lead to a reduction
in force size.7
A robust body of research suggests that replenishing departments can and will have significant crimereduction effects. Economists Jonathan Klick and Alexander Tabarrok found a strong causal connection
between police presence and crime, showing that the latter declined when the former was boosted.8 In
another study, Klick, along with criminologist John MacDonald and law professor Ben Grunwald, found
that an increase in police patrols “decreased crime in adjacent city blocks by 43%–73%.”9 Criminologist
Aaron Chalfin, along with law professor Justin McCrary, found “reduced victim costs of $1.63 for each
additional dollar spent on police in 2010, implying that U.S. cities are under-policed.”10
In light of these facts, the Biden administration should work to secure federal funding for hiring more
police officers at the local level. Some short-term aid can be reallocated from available federal discretionary
funds; but ultimately, the administration will have to signal to congressional leaders that more funding
is a legislative priority. To address public concerns about controversial police uses of force, the new
administration could consider conditioning funds on departments reserving, say, 25% of new positions
for college-educated officers—who, at least some research suggests, are less likely to use force.11
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2. Civil asset forfeiture 
The Biden administration and Congress should work to limit federal civil asset forfeitures,
and eventually make them conditional on a criminal conviction.
While policing has, by and large, been the target of a false and toxic narrative,12 it is by no means an
institution without flaws. One of these flaws is the practice of seizing and “forfeiting” money or property
without having to prove beyond a reasonable doubt that it was used to facilitate—or that it reflects the
proceeds of—a crime. Individuals and groups across the political spectrum have opposed this abuse—and
one driver of this broad opposition is growing evidence that civil asset forfeiture is not used primarily
to fight crime but to pad the budgets of law-enforcement agencies.13 Supreme Court Justice Clarence
Thomas recently questioned the constitutionality of the practice.14
Federal law-enforcement agencies such as FBI, DEA, and ATF engage in civil asset forfeiture. The
Department of Justice encourages states and localities to do so, as well, through its Equitable Sharing
Program (ESP). State and local law-enforcement agencies can seize property that is turned over to and
“adopted” by the federal government, which initiates forfeiture proceedings. Up to 80% of the proceeds
can then be kicked back to the agencies that seized the property.15
In 2014, the Department of Justice Assets Forfeiture Fund showed more than $4.4 billion in state deposits.16
Obama’s attorney general, Eric Holder, effectively halted ESP in 2015, limiting federal adoptions of state/
local agency forfeitures to “property that directly relates to public safety concerns, including firearms,

ammunition, explosives, and property associated with child pornography,” as well as to seizures made
by authorities working on a joint task force.17 The following year, deposits by states fell to $1.9 billion.18
In 2017, however, Trump’s first attorney general, Jeff Sessions, reinstated ESP, overriding Holder’s 2015
order.19 Yet a report that year by the Office of the Inspector General (OIG) found that more than 75% of the
cash seized by federal agencies was forfeited in administrative—as opposed to criminal—proceedings, in
which the government’s burden of proof is significantly lower.20 The OIG report sampled 100 forfeitures
and characterized only 44 as having “advanced or having been related to criminal investigations.”21
Biden should direct his new attorney general to cancel ESP on the first day in office. In addition to
providing incentives to engage in a constitutionally suspect practice that is anything but equitable, ESP
undermines states’ efforts to curtail civil asset forfeiture within their borders.22 The day after that, the
president should call on Congress to pass legislation that would condition federal-level asset forfeiture
on a criminal conviction.
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3. Criminal justice reform 
Congress and the president should tie the perpetuation of some of the First Step Act’s key
provisions to concrete measures of success.
The 2018 First Step Act (FSA) was a signature legislative achievement of the Trump administration,
which consistently supported this popular, bipartisan criminal justice reform. The FSA is meant to,
among other things, address perceived inequities in federal sentencing, cut the federal prison population,
and reduce recidivism. It was a compromise measure: some lawmakers, such as Senator Cory Booker (D.,
NJ),23 argued that the law did not go far enough. Critics including Senator Tom Cotton (R., AR)24 argued
that it went too far.
Senator Cotton worried about the risk to public safety posed by violent felons who were allowed to cut
their prison stays by cashing in “good time” credits acquired by participating in programs thought to
reduce recidivism, or who were released earlier than they might otherwise have been—for example, via
retroactive applications of changes made to cocaine sentencing laws. Those concerns resurfaced when
Joel Francisco—a former federal inmate released pursuant to one of FSA’s provisions—was charged with
the murder of a Rhode Island man shortly after his release under the act.25
The Department of Justice did establish an independent review committee26 to track offenders released
under FSA. But so far, little is known about whether the beneficiaries of this law have reoffended.
The Biden administration should direct an effort to assess the success of some of FSA’s key provisions.
In particular, the administration should push for an amendment to the law that would require the timely
publication of data that would allow the public to assess:
		 •	The actual predictiveness of the act’s Risk and Needs Assessment System to determine the risk
level of prisoners with respect to recidivism, as well as serious or violent misconduct while
incarcerated; and
		 • The effectiveness of prison anti-recidivism programming.

Another amendment to consider would be a provision that would set baseline measures of success—as
measured by actual offender behavior during and after their terms of incarceration—as to both risk
assessments and anti-recidivism programs, which, if not met, would prohibit the continued use of such
assessments and programs.
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