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Overcoming Exclusionary Zoning: What New York State Should Do

The commuter suburbs within New York State need state legislation to overcome a legacy of restrictive zoning that
prevents New York City workers as well as workers in the suburbs, from finding convenient and affordable housing.
This report looks at the seven counties that are in a special taxing district providing financial support for the Met-
ropolitan Transportation Authority but not in New York City: Nassau, Suffolk, Westchester, Putnam, Dutchess,
Rockland, and Orange. In these counties, zoning authority is dispersed to numerous local governments, many of
which perceive an interest in avoiding shouldering the infrastructure and service costs associated with population
growth. Without a solution at the state level, housing construction in these counties has been falling, not rising,
while employment has increased in the past decade, exacerbating already-tight housing conditions.

Legislation is currently under consideration in Albany that can address the suburbs’ chronic failure to construct
new housing. These proposals have promising elements but can be improved. One proposal, by Governor Andrew
Cuomo, would provide an expedited process for review of zoning applications that provide for new housing and
specify developer payments to communities that approve new housing, in order to offset added costs. It could be
improved by incorporating provisions already adopted in Massachusetts, where similar issues exist in the Boston
metropolitan area. These provisions include a requirement for each community to enact a multifamily zoning
district and a builder’s remedy that creates an avenue of appeal to a higher level of government for applicants that
are unsuccessful at the municipal level.

A second proposal would require localities to permit Accessory Dwelling Units (ADUs), which are second units
on lots currently occupied by single-family homes. ADUs can be attractive investments for homeowners, but the
legislation misguidedly imposes strict conditions on lease renewals and evictions of tenants that would likely
deter many property owners from constructing such units. More thoughtful versions of these two proposals
could represent substantial progress in solving the suburbs’ long-standing housing shortage.
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Introduction

New York State has long failed to build enough housing to meet the needs of its pop-
ulation. This failure, especially in the New York City metropolitan area, represents an
ongoing threat to the economic recovery and future growth of the city and the state.

State legislation is necessary to overcome the unwillingness of local governments
to make an appropriate contribution to an overall solution to the housing scarcity
problem. Such legislation should make a distinction between New York City and its
suburbs. The city’s failure is political, not institutional;' its unified five-county gov-
ernment has sufficient land-use planning and regulatory authority to solve the city’s
housing problems. Since 1936, the city charter has provided for a City Planning Com-
mission and a Department of City Planning under mayoral control, charged with plan-
ning for orderly growth and development. The city has the tools it needs; action is a
matter of political leadership and successful coalition-building.

The failures of the metropolitan area’s suburban counties, however, are institution-
al: decentralized land-use planning and regulation mean that no governmental entity
looks at, or has responsibility for, regional or even countywide needs. Private organi-
zations such as the Regional Plan Association (RPA) try to fill this gap but have only
the power of exhortation. Up to the 2021 legislative session, neither Governor Andrew
Cuomo nor the members of the state assembly or senate had shown interest in the
types of measures debated in—and, in many cases, adopted by—other states that limit
the ability of localities to enact exclusionary zoning that chokes off new housing con-
struction.

That situation has now changed. The governor has introduced legislation that ac-
knowledges the state’s role in solving the suburban housing shortage. Concurrently,
two state legislators have introduced legislation to require localities in the state to
permit accessory dwelling units (ADUs)—second units on the same lot as a primary
single-family residence.

This report focuses, as does the governor’s proposal, on the seven counties outside
New York City but within the New York Metropolitan Commuter Transportation Dis-
trict, where a special payroll tax is levied to support the Metropolitan Transportation
Authority: Dutchess, Nassau, Orange, Putnam, Rockland, Suffolk, and Westchester.
First, the paper examines the constrained housing conditions, particularly as they
affect renters, in these counties. Second, it looks at past attempts to frame solutions
and suggests some additional considerations that would locate housing closer to ar-
terial roads and job concentrations as well as commuter rail. Third, it assesses the
current legislative proposals and comparable efforts in other states. Finally, it makes
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recommendations for improved legislation that can
enable more construction of needed housing in New
York City suburbs.

Suburban Housing
Constraints

As the Covid-19 pandemic starkly revealed, even
affluent counties such as the New York City suburbs
depend on a large force of lower-paid service workers
to support industries such as health care, retail,
hospitality, and food service. To the extent that these
workers can find housing within the counties where
they work, it is likely to be rentals. Such housing has
long been in scarce supply and has become more so
over time, as shown in Figure 1, which compares five-
year American Community Survey data for 2006—10
with 2015—19. In each county, median rent rose faster
than the rate of inflation.? In every county, a measure
of housing unaffordability called “rent burden”—the
percentage of households paying more than 30% of
their income on rent—stood at 54% or higher in 2015—
19, the latest period available. Rent burden was almost
as high in 2006-10.

The increase in inflation-adjusted rents and continuing
high rent burden are indicators of housing scarcity for
suburban residents whose incomes are too low to be
able to buy a home. While high rents could be alleviated
by increased new housing construction, the opposite
is happening in New York’s suburbs. Comparing the
2001-08 and the 2009—18 periods, a NYC Department
of City Planning study found that average annual new
housing permits declined by about 60% on Long Island
(Nassau and Suffolk), from 5,000 to 2,000 units per
year, and by about half in the Hudson Valley, from
about 6,000 to 3,000 units a year.?

The failure to supply enough rental housing has
economic implications, as a 2018 report on Long Island
described:

Long Island continues to have far fewer rental
homes than other parts of the New York region.
... In all other parts of the region, rental homes
represent at least a third of the total. This puts
Long Island at a disadvantage for retaining young
adults who can’t yet afford to buy a home and
workers in occupations ranging from nurses to
computer support specialists whose incomes are
too low to qualify for a mortgage or afford average
rents.*

Workers and Commuting
Patterns in the New York
City Suburbs

Researchers who look at the shortage of housing in the
New York City suburbs have consistently advocated for
zoning reform. According to an RPA report:

Two of the most commonly heard concerns in our
region are that traffic is unbearable and homes
are too expensive to buy or rent. The answer to
these two problems seems simple: build neigh-
borhoods with less expensive homes where cars
are needed less.

The types of development that produce these
kinds of neighborhoods [are] generally known as
Transit-Oriented Development—or TOD. TOD can
encompass many types of buildings—ranging from
neighborhood developments like townhomes and
garden apartments, to small but bustling village
downtowns, to major job and economic centers.
What they have in common is proximity to transit, a
pedestrian-oriented nature, and the density needed
to support the economy and community that are
necessary for healthy and livable neighborhoods.

This report accepts RPA’s definition of Transit-Orient-
ed Development as a desirable outcome of suburban
zoning reform. Since the vacant land suitable for sin-
gle-family detached homes has largely been used, more
housing means more density. Dense communities can
provide employment and many services within walking
distance and support transit for additional job oppor-
tunities and other trips, thus reducing vehicular usage
and allowing residents to own fewer cars.

The RPA report focuses on building housing in proxim-
ity to commuter rail stations. It found that, of the New
York region’s commuter rail stations studied that have
infrastructure to support multifamily housing devel-
opment (in the surrounding area), fewer than half had
zoning that supported such development.® The gover-
nor’s legislative proposal—which, as discussed below,
also focuses on areas around commuter rail stations—
was likely influenced by the RPA report.

Development near rail transit is certainly part of
the necessary picture: commuter rail in New York’s
MTA region is a radial system that takes commuters
into New York City’s central business districts. These
commuters tend to have higher than average incomes
for their counties.” Building large amounts of new



FIGURE 1.

Rental Housing in the NY Metropolitan Transportation District Suburbs

2006-10
Rentals Gross Rentals Gross I:ﬁ;‘:‘a‘:e
Rental  asashare . .. o rents Rental  asashare .. . rents inm e?ii-
house- of county e above 30%  house- of county i above 30% o
holds house- of renters’ holds house- of renters’ 2006—10’t .

holds income holds income 2015-19
Dutchess 31,474 29% $1,038 52% 33,873 31% $1,220 55% 18%
Nassau 79,467 18% $1,407 56% 86,399 19% $1,772 55% 26%
Orange 35,746 29% $1,031 55% 42,432 33% $1,259 57% 22%
Putnam 5,364 15% $1,216 57% 6,341 18% $1,453 54% 19%
Rockland 28,257 29% $1,240 56% 31,847 32% $1,504 61% 21%
Suffolk 92,196 19% $1,427 59% 95,065 19% $1,742 59% 22%
Westchester 129,042 37% $1,203 52% 134,818 39% $1,537 55% 28%

Source: U.S. Census Bureau, American Community Survey, Table DP04, Selected Housing Characteristics, 2010, 2019 5-Year Estimates
ousing near suburban train stations wou ike mployers in ese large indus roups are

h g burban t tat 1d likely Employ th larg dustry group

boost the numbers of such workers living in the suburbs
and take the pressure off New York City’s constrained
housing stock—which has been the experience of new
housing in transit-accessible locations in northern
New Jersey.? This would allow New York City’s central
business districts to add more jobs and benefit the state
government’s finances by increasing tax revenues.

However, commuter rail is not the whole picture. In
addition to more housing near train stations, suburban
counties need more housing in proximity to bus-
served locations and employment concentrations. New
housing in the last two types of locations may be more
likely to benefit local service workers rather than New
York City commuters. As shown in Figure 2, the 1.8
million average annual wage and salary jobs in the seven
counties in 2019 were concentrated in Nassau, Suffolk,
and Westchester—these three counties accounted for
81% of employment in all seven counties. Jobs were
also concentrated in four large industry groups: trade,
transportation, and utilities; professional and business
services; education and health services; and leisure
and hospitality, which together constituted 74% of
all jobs. While trade is in decline, the other three
industry groups also account for more than 100% of
the employment gains between the cyclical peak of
2008 and the most recent peak in 2019 (before the
pandemic-induced recession), offsetting the job losses
in trade and other declining industry groups.

concentrated in traditional downtown areas but also
in campus settings and office parks distant from
commuter rail stations. Often, such areas are designed
for auto commuting and difficult to access by public
transportation from the dispersed locations where
the workforce lives. Another form of transit-oriented
development, in addition to those cited in the RPA
report, would place new housing in proximity to these
employment concentrations, enabling workers to
commute by walking, bicycling, or a short bus ride.

The profile of suburban county workers is very different
from that of county residents; fewer have a bachelor’s
degree or higher, or some college, or an associate’s
degree. Educational attainment can be considered a
proxy for the likelihood that a county worker will be
able to earn a salary high enough to purchase a home
in expensive suburban markets. Figure 3 shows in-
county private jobs with educational attainment for
workers age 30 or over, for the second quarter of 2018:
14% of those who work in the seven counties have
less than a high school diploma, and 23% have a high
school diploma or equivalent. These percentages vary
little for the individual counties. Twenty-nine percent
of county workers have some college or an associate’s
degree. The lower income of workers with less than a
college diploma, in short, makes them more likely to
depend on the availability of rental housing to live in
the county where they work.
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Because of this profile, as well as the suburban coun-
ties’ constrained supply of housing, these counties
import workers from other counties—although, in
each county, the largest share of in-county workers
live in the county. In Suffolk, for example, more than
70% of its county workers live in-county, thanks to its
geographic isolation. Elsewhere, the share of workers
who live in the county where they work ranges from a
low of 36.8% in Putnam to a high of 56.7% in Orange
(Figure 4). Nassau has an unusually high percentage
of workers living in a bordering county (either Queens
or Suffolk)—31.9%. For most of the other suburban

FIGURE 2.

counties, this figure for workers living in a bordering
county is about 20%. Suffolk is lower, and Putnam is
higher. The figures for commuting from a more distant
county vary from about 20% to 30%.

The seven counties tend to have fewer people working
in the county than resident workers overall, so the
same group of workers both residing and working in
Nassau County represents 48.7% of people working
in the county but 45.8% of residents who are working.
Nassau and Westchester have the largest shares of
residents working in Manhattan—17.4% and 22.6%,

Private Employment, Annual Averages, in NY Metropolitan Transportation District Suburbs

2008 Dutchess Nassau Orange Putnam Rockland Suffolk c‘:lvgssttc;r Total
Natural resources and mining 4 260 963 57 499 2,584 a7 5,521
Construction 5,847 30,969 5,345 2,666 5,992 39,922 27,339 118,080
Manufacturing 13,092 23,426 7,817 1,566 11,064 57,253 17,833 132,051
Trade, transportation, and utilities 19,970 128,347 35,147 4,069 22,427 136,269 79,579 425,808
Information 1,935 14,321 2,553 495 2,661 11,309 12,113 45,387
Financial activities 4,348 43,929 4,985 980 4,414 29,822 29,861 118,339
Professional and business services 9,575 75,597 11,084 2,391 11,911 81,669 55,909 248,136
Education and health services 24,056 121,353 19,987 4,998 21,927 87,286 79,357 358,964
Leisure and hospitality 9,705 50,923 10,052 2,264 8,154 47,292 32,606 160,996
Other services 3,432 27,316 5112 1,389 4,696 22,297 20,103 84,345
Unclassified 164 2,205 264 83 391 1,514 1,156 5,777
Total 92,865 518,646 103,309 20,958 94,136 517,217 356,273 | 1,703,404

2019 Dutchess Nassau Orange Putnam Rockland Suffolk cwgsstt(;r Total
Natural resources and mining 947 220 1,356 62 182 2,794 371 5,932
Construction 5,549 33,300 7,023 2,690 7,984 48,151 29,226 133,923
Manufacturing 7,462 17,185 8,984 1,486 7,641 53,082 12,663 108,503
Trade, transportation, and utilities 18,836 125,111 37,370 4,614 22,720 135,750 76,124 420,525
Information 1,421 8,304 2,251 424 1,664 6,815 7,661 28,540
Financial activities 4,099 38,013 4,305 778 4,607 28,609 27,873 108,284
Professional and business services 10,464 75,410 14,756 2,282 16,198 87,659 60,178 266,947
Education and health services 28,943 161,189 26,499 5,215 33,430 106,217 93,509 455,002
Leisure and hospitality 12,242 62,988 12,655 2,713 11,105 64,712 42,852 209,267
Other services 4,036 30,201 6,357 1,357 5,967 25,430 20,671 94,019
Unclassified 212 2,272 338 78 616 1,812 1,051 6,379
Total 94,211 554,193 121,894 21,699 112,114 561,031 372,179 | 1,837,321

Continued on next page



Figure 2 Continued

Change 2008-19 Dutchess Nassau Orange Putnam Rockland Suffolk cw:ssttér Total
Natural resources and mining 206 (40) 393 5 (317) 210 (46) 411
Construction (298) 2,331 1,678 24 1,992 8,229 1,887 15,843
Manufacturing (5,630) (6,241) 1,167 (80) (3,423) (4,171) (5,170) (23,548)
Trade, transportation, and utilities (1,134) (3,236) 2,223 545 293 (519) (3,455) (5,283)
Information (514) (6,017) (302 (71) (997) (4,494) (4,452) (16,847)
Financial activities (249) (5,916) (680) (202) 193 (1,213) (1,988) (10,055)
Professional and business services 889 (187) 3,672 (109) 4,287 5,990 4,269 18,811
Education and health services 4,887 39,836 6,512 217 11,503 18,931 14,152 96,038
Leisure and hospitality 2,537 12,065 2,603 449 2,951 17,420 10,246 48,271
Other services 604 2,885 1,245 (32) 1,271 3,133 568 9,674
Unclassified 48 67 74 (5) 225 298 (105) 602
Total 1,346 35,547 18,585 741 17,978 43,814 15,906 133,917

Source: U.S. Bureau of Labor Statistics, Quarterly Census of Employment and Wages

FIGURE 3.

Educational Attainment of In-County Private-Sector Workers, 2018

Dutchess Nassau Orange Putnam Rockland Suffolk Westchester Total

count share count share count share count share count share count share count share count share

Less than high school

7,709 | 11% | 61,837 | 14% | 12,774 15% 1,944 | 12% | 12,580 15% | 61,303 | 14% | 40,053 | 14% |198,200, 14%

High school or equivalent, no college

17,223 | 25% | 94,129 | 22% | 24,439| 28% | 4,118 | 25% | 18,439| 23% |102,489| 24% | 61,877 | 22% |322,714| 23%
Some college or Associate degree
21,318 | 31% |125,496] 29% | 27,114 31% 4975 | 30% | 23,516| 29% |126,051| 30% | 77,773 | 28% |406,243| 29%
Bachelor’s degree or advanced degree

22,746 | 33% |155205] 36% | 23,244| 27% | 5354 | 33% | 27,355| 33% |134,652| 32% | 98,987 | 36% |467,543| 34%

nment not available (workers aged 29 or younger)

23,973 - 133,178 - 32,367 - 4,798 - 26,521 = 131,807 - 75,452 = 428,096 -

Source: U.S. Census Bureau, OnTheMap, and LEHD (Longitudinal Employer-Household Dynamics) Origin-Destination Employment Statistics (beginning-of-quarter
employment, 2" quarter, 2018)



https://onthemap.ces.census.gov/

10

Overcoming Exclusionary Zoning: What New York State Should Do

respectively—and these are the workers for whom
living in proximity to a commuter rail station is likely
to be most attractive.

In sum, New York’s suburban counties rely on large
numbers of relatively lower-paid workers, and these
workers often find housing that they can afford outside
the county where they work. It’s likely that many would
like to shorten their commutes but do not find that to be
possible. Suburban counties need more housing overall,
as well as more of the types of housing that provide units
that are relatively less expensive to rent—second units in
heretofore single-family homes, attached homes, small
multifamily buildings, garden apartments, and mid-
rise apartment buildings. Suburban communities have
such housing, often built decades ago when zoning was
more permissive, but not enough to provide an adequate
supply of rental housing at a range of rents affordable to
most working households.

To lower high median rents in suburban counties, al-
leviate road congestion, and address environmental
goals, more housing needs to be provided that is con-
veniently accessible to workplaces. Large employment
concentrations are often not proximate to rail stations.
Many are centered on hospital and college campuses,
retail centers, and office parks that are spread horizon-
tally over large tracts of land and designed today to be
separated from housing and accessed by workers pri-
marily by car. Even when employment concentrations
are served by commuter rail, there are evident oppor-
tunities to build new multifamily housing that could
be accessible to large numbers of jobs by walking, bi-

FIGURE 4.

cycling, or short bus rides. This can be illustrated by
looking at the major job concentrations in the three
suburban counties with the largest numbers of jobs.°
The census tracts in Nassau County with the largest
number of county resident workers (more than 15,000
each) in 2018 are in Manhasset (tract 3018), Garden
City (tract 4064), and East Garden City/Uniondale
(tract 4073.01, actually unincorporated areas of the
Town of Hempstead). The Manhasset tract (Figure 5)
had 42,393 total jobs in 2018. Nassau County accounts
for 36.5% of workers’ residences, Queens for 22.8%,
and Suffolk for 16.4%. Only 289 workers live within
the tract itself, and no other individual census tract
accounts for more workers. The workers likely live in
widely scattered locations where they have been able to
find housing that meets their needs and that they can
afford. If there were more multifamily housing nearby,
more workers could live near their workplace.

Tract 3018 includes the Manhasset Long Island Rail
Road station, whose open parking lot indeed represents
a transit-oriented development opportunity. However,
the station is distant from the major employment
center in the tract, North Shore Community Hospital,
and associated professional office buildings on Com-
munity Drive. Commercial properties along Northern
Boulevard—particularly a Macy’s department store
with a vast open parking field—offer additional oppor-
tunities for multifamily housing developments that
would be easily accessible to the job center.

New privately financed multifamily housing has been
constructed nearby without direct public subsidies.

New York City Suburban Counties’ Worker Flows, 2018

County Residents County Workers
Lives in Lives in County, Lives in Works in COW:{\I/(SLiices Works in
County, Works Works in County, Works  County, Lives in - Lt County, Lives
County in County Manhattan Elsewhere County in Egﬁ:]ety"“g Elsewhere
Number Percent Number Percent Number Percent Number Percent Number Percent Number Percent
Dutchess 63,249 47 10,331 7.7 61,101 45.3 63,249 515.9) 23,962 21.2 25,974 229
Nassau 317,160 45.8 120,279 17.4 255,409 36.8 317,160 48.7 207,590 31.9 126,995 19.4
Orange 80,497 47.3 16,474 9.7 73,230 43 80,497 56.7 27,060 191 34,424 24.2
Putnam 9,597 20 6,451 13.4 32,033 66.6 9,597 36.8 11,942 45.7 4,541 17.5
Rockland 62,305 42.5 18,485 12.6 65,957 449 62,305 50.2 24,542 19.8 37,277 30.0
Suffolk 467,586 61.5 69,703 9.2 223,478 29.3 467,586 70.9 74,490 11.3 117,862 17.8
Westchester RENALGE] 441 97,245 22.6 143,753 .3 190,168 45.6 89,683 21.5 137,532 329

Source: U.S. Census Bureau, OnTheMap, and LEHD Origin-Destination Employment Statistics (beginning of quarter employment, 2nd quarter, 2018)
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The 191-unit Avalon Great Neck, on East Shore Road,
just to the northwest, was completed in 2017 on a
site formerly used for oil storage. In exchange for
tax exemptions, the development includes 20 below-
market-rent units."

The Garden City tract (Figure 6) includes Nassau
County government offices, and, of its 24,488 total jobs
in 2018, a much higher percentage of workers, 62.8%,
live in Nassau County. As in the case of Manhasset
tract 3018, only a small fraction of workers—278, or
1.1%—Ilive in the tract, and no tract accounts for a larger
number of workers’ residences.

The Mineola Long Island Rail Road station, among the
best-served in the county, isimmediately adjacent to the
census tract, allowing rail access not only to New York
City but to large swaths of the county. Nonetheless, the
tract includes and is adjacent to enormous expanses
of open parking, associated with public buildings and
private commercial properties. This land used for
parking could provide tens of thousands of units of
multifamily housing.

The village of Mineola, just to the north, has been
more receptive to new apartment housing than Garden
City—for example, the 192-unit Modera Metro Mineola
opened in 2019."

The East Garden City/Uniondale tract (Figure 77) had
36,822 total jobs in 2018; 41.2% of the workers lived in
Nassau County, 19.3% in Suffolk, and 12.5% in Queens.
Tract 4073.01 is largely nonresidential—but no Nassau
census tract had more than 0.4% of its workers as res-
idents. This tract includes the Roosevelt Field shop-
ping mall, other retail and commercial properties, and
Hofstra University. Like the other large job centers, the
tract has little housing but enormous amounts of open
parking where large amounts of multifamily housing
could be developed. Additional sizable parking fields
are found immediately adjacent. The tract does not
have a commuter rail station, although the Carle Place
station is just to the north.

Freeing parking lots for development is not an original
idea. Nassau County has been trying for more than a
decade to put together a viable proposal for the coun-
ty-owned Nassau Coliseum site, which is in the East
Garden City/Uniondale tract. The county cannot move
forward, however, without the approval of the Town of
Hempstead, which has jurisdiction over zoning.'? The
plan included 500 units of housing, all relatively large
units that would probably rent or sell at high prices,
although the developer is currently reconsidering this
component.’

FIGURE 5.

Manhasset, Nassau County, NY
(Census Tract 3018)

Jobs Counts by Counties Where Workers

Live—All Jobs (2018)

2018
Total All Jobs
Nassau County, NY
Queens County, NY
Suffolk County, NY
Richmond County, NY
Westchester County, NY

Kings County, NY
Bronx County, NY
New York County, NY
Bergen County, NJ
Rockland County, NY
All Other Locations

Count
42,393

Share
100.0%

15,464

36.5%

9,664

22.8%

6,961

16.4%

1,946

4.6%

1,751

4.1%

1,598

3.8%

1,255

3.0%

1,079

2.5%

248

0.6%

217

0.5%

2,210

5.2%

Source: U.S. Census Bureau, Center for Economic Studies, LEHD, OnTheMap
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FIGURE 6.

Garden City, Nassau County, NY (Census
Tract 4064)
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Jobs Counts by Counties Where Workers
Live—All Jobs (2018)

Count Share
Total All Jobs 24,488 100.0%
Nassau County, NY 15,386 62.8%
Suffolk County, NY 3,975 16.2%
Queens County, NY 2,129 8.7%
Kings County, NY 619 2.5%
New York County, NY 474 1.9%
Bronx County, NY 316 1.3%
Westchester County, NY 291 1.2%
Richmond County, NY 99 0.4%
Bergen County, NJ 88 0.4%
Fairfield County, CT 74 0.3%
All Other Locations 1,037 4.2%

Source: U.S. Census Bureau, Center for Economic Studies, LEHD, OnTheMap

The decades-long problem of housing locked out of job-
rich areas is not limited to Nassau County. Suffolk’s
median rent is nearly as high as Nassau’s. Its high-
est-employment census tract in 2018 was in Melville
(tract 1122.06), straddling Route 110 and the Long Island
Expressway. It is a collection of commercial buildings
surrounded, again, by vast parking fields. Of the 45,409
workers in the tract in 2018, only 361 lived within it.

FIGURE 7.

East Garden City/Uniondale, Nassau County
(Census Tract 4073.01)

A

\ Y
7362415, 4073544

Jobs Counts by Counties Where Workers
Live—All Jobs (2018)

2018 Count Share
Total All Jobs 36,822 100.0%
Nassau County, NY 15,187 41.2%
Suffolk County, NY 7,118 19.3%
Queens County, NY 4,603 12.5%
Kings County, NY 1,909 5.2%
Bronx County, NY 1,137 3.1%
New York County, NY 932 2.5%
Westchester County, NY 894 2.4%
Richmond County, NY 272 0.7%
Onondaga County, NY 252 0.7%
Rockland County, NY 249 0.7%
All Other Locations 4,269 11.6%

Source: U.S. Census Bureau, Center for Economic Studies, LEHD, OnTheMap

Westchester is qualitatively different from Nassau
and Suffolk. It has the greatest percentage of resident
workers—22.6%—commuting to Manhattan. Its own
job centers are smaller and, in some cases, urban, sur-
rounded by multifamily housing and well served by
transit. Two of the three Westchester census tracts with
the largest number of county resident workers are in
downtown White Plains, a transit hub (census tract 93,


https://onthemap.ces.census.gov/
https://onthemap.ces.census.gov/

with 17,992 jobs in 2018); and just north of downtown
Yonkers (census tract 6, with 6,340 jobs), including a
major hospital and also very transit-accessible. Large
residential developments have been approved in down-
town White Plains™ and Yonkers,'s and more are pro-
posed.’® These two cities are receptive to new housing
proposals, and state intervention is not needed. Of the
three large Westchester employment clusters, only Val-
halla (census tract 9810), with 10,398 jobs, including
Westchester Medical Center, is characterized by sprawl-
ing parking lots with little nearby housing, similar to
job-rich areas in the Long Island suburbs.

Land-Use Regulation and
Proposed Reforms in
New York State

New York State delegates zoning and other land-use
regulations to the lowest applicable level of govern-
ment; outside of cities, it thus falls to incorporated
villages and, for unincorporated land, towns."” This
makes for a high degree of regulatory fragmentation.
Nassau County, for example, comprises two cities,
three towns, 64 incorporated villages, and more than
100 unincorporated areas.” While the counties have
certain powers to review zoning approvals by towns
and villages that affect county interests, such as roads
or drainage systems, the county has no ability to force a
local government to act in the countywide interest—for
example, by allowing the construction of multifamily
housing. The governmental fragmentation also means
that the fiscal impacts of development are extremely
localized. Again, looking at Nassau County, there are
54 school districts.” A large residential development
could force a significant increase in school taxes in a
small district, thus making its homes relatively less at-
tractive to buyers.

Discretionary zoning actions in New York State are,
however, subject to environmental review under the
Environmental Conservation Law and the implement-
ing regulations.? State regulations exempt the con-
struction of single-, two-, or three-family homes from
environmental review.?' Regulations do require an en-
vironmental review of the construction of 50 or more
housing units that will not be connected to an existing
sewer system, as well as, in a community of 150,000
or fewer, the construction of 200 units if they are con-
nected to a sewer system.? Public review agencies may
determine the appropriate level of review for projects
of an intermediate size.?

In his fiscal year 2022 executive budget, Governor
Andrew Cuomo has proposed the Rail Advantaged
Housing Act,? which is intended to address some of the
impediments to new housing discussed in this report.
The legislation would empower county legislatures to
permit an expedited review of rezoning proposals that
allow more housing in areas within a half-mile of Long
Island Rail Road or Metro-North commuter rail sta-
tions in the county (the legislation would not apply in
New York City). The zoning change itself would still be
enacted by the applicable city, town, or village govern-
ment. Iftherezoning proposal was within review thresh-
olds established by the Department of Environmental
Conservation for the projected population increase
and the projected decrease of commuter parking—and
the applicant paid in to a “local agency zoning mitiga-
tion account” (an amount set by a specified formula)
to “mitigate the impact of housing construction on the
quality of a jurisdiction’s environment and on a local
agency’s ability to provide essential public services”—
the proposal would be deemed exempt from environ-
mental review.

This proposal represents Cuomo’s first, rather modest,
effort to expedite the construction of multifamily
housing in appropriate suburban locations. The Rail
Advantaged Housing Act continues to respect local
control of zoning while providing the possibility of a
financial incentive for local governments to be more
receptive to rezoning. Private developers are encour-
aged to apply for zoning changes by being exempted
from costly environmental reviews. The formulaic pay-
ments into a “local agency zoning mitigation account”
would provide predictability as to the costs of securing
zoning approvals. New York local governments do not
currently have clear authority to impose “impact fees”
on new development to offset the added infrastructure
or costs that such developments may impose.?

At about the same time as Cuomo’s budget propos-
als were released in January 2021, legislation was in-
troduced in the state assembly and senate to clear the
way for accessory dwelling units throughout the state.
According to a press release by a coalition of advocacy
groups:

The bill would direct localities to ensure that
ADUs are legal under local law, ensuring that
local governments have flexibility to design local
ADU laws to fit local needs without imposing
overly onerous restrictions on homeowners. The
New York State Department of State would work
with local governments to make sure local laws
meet state requirements and protect both home-
owners and renters. And the New York State Divi-
sion of Housing and Community Renewal would
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create a financing program to make sure low- and
moderate-income homeowners are able to access
the benefits of ADUs.%

The proposed legislation”” aggressively asserts the
state’s interest in allowing ADUs, overriding a range
of local zoning and other regulatory requirements that
might be used to impede the construction of these dwell-
ings. However, it also undercuts this aggressive stance
by imposing “good cause eviction” requirements, which
make terminating a tenancy at the end of a lease term
difficult and subject to costly and uncertain proceedings
in court. Additionally, rent increases are capped without
any provision for recovery of capital improvements.
These requirements are a strong disincentive for any
homeowner to take advantage of the law.

By prioritizing the continuity of tenancies in housing
units that do not currently exist over providing home-
owner-investors with a reasonable expectation of an
economic return, the legislation undercuts its pre-
sumed goal of producing ADU housing at scale. The
legislation is not entirely ineffective as drafted: home-
owners will still be motivated to create ADUs for rel-
atives or household employees. However, the larger
potential of ADUs as profit-making investments for
homeowners would not be realized.

Overcoming Local
Governments’
Unwillingness to Allow
New Housing

A recent report by Noah Kazis for the NYU Furman
Center provides a broad overview of how other states
have set new ground rules for zoning.? These rules are
intended to ensure thatlocal zoning addresses the state-
wide concern in providing the population with decent
and affordable housing in proximity to workplaces
and not just the local interest in maximizing property
values while minimizing public services for those who
are not fully able to pay for them. Kazis notes:

New York stands alone among its peer states—i.e.
coastal states with high housing costs and healthy
regional economies—in giving its local govern-
ments such broad authority over local land use.
... Essentially every one of New York’s peer states
with respect to housing markets—Massachusetts,
Connecticut, New Jersey, Pennsylvania, Illinois,
California, Oregon, Washington, and Florida—
have adopted state-level reforms to promote

housing development in high-cost suburban
areas, and the few similarly-situated states that
have not are prominently debating the issue.?

“The fiscal and political incentives for restrictive zoning
are difficult for any local government to avoid,” Kazis
adds. “Thus, while there are some suburban jurisdic-
tions in New York that are intentionally and invidious-
ly exclusionary, even the most well-meaning towns will
be prone to low-density, exclusionary zoning.”*

Kazis summarizes the major types of state approaches
to zoning reform. One is to require local governments
to allow ADUs. In California, local governments must
not only allow ADUs but are prohibited from enacting
other types of restrictions, such as parking require-
ments, minimum lot sizes, or impact fees, that effec-
tively prevent these units from being constructed.’' As
New York’s ADU legislation takes form, advocates and
legislators should be alert as to how such provisions, if
allowed, can nullify the intent.

Partial preemption of local zoning—in which state law
specified that local governments cannot go beyond
certain limits in restricting new housing—is increasing-
ly prevalent. In January 2021, Massachusetts enacted
new legislation (H.5250) requiring, as described by
Salim Furth of the Mercatus Center at George Mason
University, that

each of the 175 communities served by the Mas-
sachusetts Bay Transportation Authority (most of
eastern Massachusetts) provide a zoning “district
of reasonable size in which multifamily housing
is permitted as-of-right”—that is, without a
special permit. The district must allow housing
not specifically reserved for elderly individuals,
including units sized for families. In towns with a
transit station or ferry terminal, the district must
be within a half-mile of the station.*

The minimum required density in the multifamily dis-
trict is set at 15 units per acre or more. Noncompliant
communities could be denied certain types of state in-
frastructure funding. Furth finds that at least 115 of the
175 affected cities and towns will require a rezoning to
come into compliance with the law.

An additional legislative approach that seems relevant
to New York State’s specific conditions is the institu-
tion of an appeals process for local zoning determina-
tions, or “builder’s remedy.” In Massachusetts, Kazis
writes, the state law known as “40B”

offers mixed-income and affordable housing devel-
opments (generally those with 20%—25% of their
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units affordable) two mechanisms for overcom-
ing local zoning: first, an alternative, streamlined
process at the local level, and second, state review
of the local zoning decision. Under the streamlined
process, when a developer seeks to build a qualifying
40B development, it can apply for a single, compre-
hensive land use permit from the local zoning board
of appeals [ZBA]. ... Even under a streamlined
process, though, the local ZBA might not approve
a project, or might attach onerous conditions. If so,
a special state-level appeals process is available to
challenge the ZBA’s decision.®

Massachusetts’s 40B law, according to Kazis, results
in far more use of federal Low-Income Housing Tax
Credits in subsidized affordable housing, in compar-
ison with the New York suburbs. The leverage of a
threatened appeal helps developers obtain initial ap-
provals for mixed-income housing from the locality.

The orientation of the builder’s remedy to mixed-in-
come housing may be important in building political
support in left-leaning state legislatures. Moreover,
private developers will accept reasonable affordability
targets for a portion of the units in exchange for tax
exemptions, as in the Avalon Great Neck development
discussed above. In any case, allowing developers to
appeal to a higher, more receptive, level of government
localities’ decisions to turn down, or attach unduly re-
strictive conditions to proposals for, new multifamily
housing makes sense even if the housing does not have
a regulated mix of incomes. Multifamily housing is in-
herently more affordable than single-family detached
homes in the same community, and the more of it there
is, the more likely that even unregulated rents will be
affordable to a broader range of incomes than can
access such housing today. This benefit in itself should
justify enacting a builder’s remedy.

Conclusions and
Recommendations

With the legislation proposed in Albany, along with laws
already enacted in other states, New Yorkers have much
to work with for reforming exclusionary zoning practices
in the suburbs. Cuomo’s Rail Advantaged Housing Act,
for example, could be more effective in facilitating new
housing if it were broadened to a “Transit Advantaged
Housing Act” that is not exclusively targeted to areas
near rail stations. An expanded law would:

« Target all communities and unincorporated
areas in the seven counties of the New York

Metropolitan Commuter Transportation District,
outside New York City.

« Require, as in Massachusetts’s H.5250 law, all
communities and unincorporated areas to have
a reasonably sized zoning district where multi-
family housing is permitted as-of-right; and if
the community has a commuter rail station, the
multifamily district should be located within a
half-mile of it. If the community does not have
a commuter rail station, the district should be
located within a half-mile of arterial roads (state
numbered roads and other roads managed by the
county) where bus service is, or could be, pro-
vided, or within a half-mile of a concentration of
employment, if one exists within, or adjacent to,
the community. Communities that fail to comply
would become ineligible for state aid.

« Provide an expedited review process and a “local
agency zoning mitigation account” to be paid
by new developments, similar to the provision
in Cuomo’s proposed Rail Advantaged Housing
Act; this measure would reduce costs for local
governments when enacting zoning changes and
ensure that funds are available to cover added in-
frastructure and service costs.

« Provide an appeals process to the county planning
commission for multifamily developments that
exceed the as-of-right density, similar to the Mas-
sachusetts 40B process but potentially broader in
scope and not limited to mixed-income develop-
ments. The existence of such an appeals process
will encourage applications to local governments
and give developers negotiating leverage.

The definition of a reasonably sized zoning district is
important, since local governments can undercut its
intent by limiting a zoning district to land developed
with already-existing housing. At a minimum, the
district should include commercially developed
land within the community or unincorporated area.
Suburban communities arguably have an interest in
preserving the character of residential communities,
but this should not apply to commercial land, much
of which is open parking. Even many of the buildings
and structures within commercial areas are likely to
be repurposed or redeveloped in coming years as the
long-term effects of the pandemic-induced recession
play out.

Among these effects are likely to be reduced demand
for retail and office space in suburban office parks. In
February 2021, for example, the Town Board of York-
town Heights in northern Westchester County was



considering the redevelopment of a former retail site
with 150 multifamily units and new retail.* The com-
munity does not have a railroad station, but the site
is adjacent to a state numbered highway. Nearby bus
service is provided to White Plains and the Croton rail-
road station. The proposed Yorktown Heights develop-
ment represents the type of development that should
be as-of-right in a designated area of every New York
City suburban community.

Also, a version of the proposed state ADU legislation
could be beneficial to the New York City suburban coun-
ties. Like the current proposal, the legislation should
allow ADUs broadly on any lot, not only those currently
limited to single-family homes. ADU legislation would
be more effective as a housing-production measure if
it avoids conditions, such as rent caps and restrictions
on the landlord’s ability to select a new tenant upon
the expiration of the lease, that deter homeowners
from creating these units. Allowing ADUs won’t solve
the suburban housing problem alone. It will provide a
useful complement to broader transit-oriented devel-
opment legislation, particularly by permitting housing
for homeowners’ relatives or other acquaintances and
enabling homeowners to supplement their incomes.

The combination of these two laws would be a revolu-
tion in New York State land-use policy and would make
a major contribution to relieving the region’s perpet-
ual housing shortage. Combined with more sensible
housing policies in New York City,® these initiatives ac-
commodate growth in the regional labor force and fa-
cilitate economic expansion in a state that depends on
the prosperity of the New York City region for its fiscal
health. Failure to act, as has been the default tendency
of past legislatures, means the continuation of a housing
crisis, favors only affluent homeowners in the suburbs,
and places economic recovery further out of reach.
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