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REGULATING “EVERY BREATH YOU TAKE”: 
POLICE POWER AND OSHA’S VAX MANDATE 

ILYA SHAPIRO* 

“Congress likely has no authority under the Commerce Clause 
to impose, much less to delegate the imposition of, 
a de facto national vaccine mandate upon the American public. 
Such claimed authority runs contrary to the text and structure of 
the Constitution and historical practice. The regulation of health 
and safety through compulsory vaccination is a traditional 
prerogative of the states—not the domain of Congress and 
certainly not fodder for the diktat of a federal 
administrative agency.” 1 

On September 9, 2021, a year and a half into the Covid-19 
pandemic and more than half a year since the advent of vaccines, 
President Joe Biden announced several sweeping vaccination 
mandates.2 These mandates were directed at federal workers, 
contractors, employees of large businesses, and healthcare 
workers, respectively, ultimately affecting more than two-thirds of 
the U.S. workforce—over 100 million Americans.3 Most 
significantly, he directed the Labor Department to issue a rule 
requiring all employers with 100 or more employees to ensure 
their workers are vaccinated or require unvaccinated workers to 
produce a weekly negative Covid test on their own time and 
dime. Two months later, the Occupational Safety and Health 
Administration (OSHA) finally issued this “emergency” rule, 
which was to take effect in early 2022.4 OSHA had never before 

 
*  Incoming director of constitutional studies at the Manhattan Institute; formerly executive 
director and senior lecturer in the Center for the Constitution at the Georgetown 
University Law Center; before that a vice president at the Cato Institute; author of Supreme 
Disorder: Judicial Nominations and the Politics of America’s Highest Court (2020) (updated 
paperback edition published July 5, 2022). 

1. In re MCP No. 165, 20 F.4th 264, 285 (6th Cir. 2021) (en banc) (Bush, J., dissenting 
from the denial of initial hearing en banc [hereinafter dissental]). 

2. Remarks on the COVID–19 Response and National Vaccination Efforts, 2021 Daily 
Comp. of Pres. Doc. 725 (Sept. 9, 2021), at 2.  

3. Shannon Pettypiece et al., Biden Announces Sweeping Vaccine Mandates Affecting 
Millions of Workers, NBC NEWS (Sept. 9, 2021), https://nbcnews.to/3tBUc5m 
[https://perma.cc/B3LF-3W48]. 

4. U.S. Dep’t of Lab., Statement on the Status of the OSHA COVID-19 Vaccination 
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imposed such a sweeping mandate—and indeed its use of the 
“emergency temporary standard” (ETS) process itself has a 
dubious legal history.5 Nor had Congress, not even in any of the 
massive pieces of legislation it passed to address the pandemic. 
The most that Congress had explicitly spoken to the question of 
vaccine mandates was a Senate resolution disapproving of the ETS 
on December 8, 2021.6 Biden himself had rejected mandatory 
vaccination a year earlier, before he was inaugurated.7 

Litigation began immediately as dozens of states, businesses, 
trade associations, and nonprofits challenged OSHA’s rule in 
courts across the country. The U.S. Court of Appeals for the Fifth 
Circuit initially entered a stay, but when all the cases were 
consolidated before the Sixth Circuit in an unusual lottery process 
used for multi-circuit litigation, that court on December 17, 2021, 
lifted the stay and allowed the rule to take effect. The challengers 
sought emergency relief in the Supreme Court, arguing that 
OSHA’s mandate exceeded its statutory authority and was 
otherwise unlawful. The high court accepted the case, set it for 
expedited briefing over the holidays, held argument the first week 
of the new year, and, on January 13, 2022, ruled 6–3 that the 
challengers were likely to prevail and stayed the rule pending 
further litigation.8 

The Supreme Court’s holding was relatively narrow, focusing 
on the difference between occupational risk—the subject of 
OSHA’s regulatory authority—and the general risk of living in a 
pandemic. “OSHA’s indiscriminate approach fails to account for 
this crucial distinction,” the per curiam majority wrote, “and 
accordingly the mandate takes on the character of a general 
public health measure, rather than an ‘occupational safety or 
health standard.’”9 “Permitting OSHA to regulate the hazards of 

 
and Testing ETS (Jan. 25, 2022), https://www.osha.gov/coronavirus/ets2 
[https://perma.cc/PJ45-YGJ5].  

5. Of the nine times OSHA had used its ETS power, six had been challenged in court, 
where only one instance was fully upheld. Walter Olson, Where Does Biden Get the Authority 
to Mandate Vaccination?, REASON (Sept. 10, 2021), https://reason.com/2021/09/10/
where-does-biden-get-the-authority-to-mandate-vaccination [https://perma.cc/B3TB-
3KYZ]. 

6. S.J. Res. 29, 117th Cong., 1st Sess. (2021). 
7. Jacob Jarvis, Fact Check: Did Joe Biden Reject Idea of Mandatory Vaccines in December 

2020?, NEWSWEEK, (Sept. 10, 2021), https://www.newsweek.com/fact-check-joe-biden-no-
vaccines-mandatory-december-2020-1627774 [https://perma.cc/RN9R-V9D9].  

8. Nat’l Fed’n of Indep. Bus. v. Occupational Safety & Health Admin., U.S. Dep’t of 
Lab., 142 S. Ct. 661, 662–63 (2022) (per curiam). 

9. Id. at 666 (quoting 29 U.S.C. §655(b)). 
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daily life—simply because most Americans have jobs and face 
those same risks while on the clock—would significantly expand 
OSHA’s regulatory authority without clear congressional 
authorization.”10 

Expanding on that last point, Justice Neil Gorsuch, joined by 
Justices Clarence Thomas and Samuel Alito, pointed out 
separately that the federal government lacks a general police 
power, so statutory text must be clear and explicit when an agency 
purports to read it as assigning massive regulatory authority—
what’s known as the “major questions doctrine.”11 The major 
questions doctrine is a corollary to the nondelegation doctrine, 
which “ensures democratic accountability by preventing Congress 
from intentionally delegating its legislative powers to 
unelected officials.”12 

All told, the ruling that blocked the ETS echoed last summer’s 
decision on another emergency application to stay an 
enforcement of a federal agency’s rule—the Centers for Disease 
Control’s eviction moratorium.13 Again, the Supreme Court 
found that, as the late Justice Antonin Scalia put it more than 20 
years ago, Congress doesn’t “hide elephants in mouseholes.”14 
Much as the Court found in blocking the CDC’s action, an 
ancillary or ambiguous legal provision—one that Justice Brett 
Kavanaugh at the OSHA oral argument called “cryptic”15—
shouldn’t be read to delegate an awesome power that affects 
millions of Americans and disrupts the economy. Congress gave 
OSHA specific regulatory powers, which is why the Court was 
dubious of claims of sweeping administrative authority in a novel 
circumstance based on vague statutory language. 

The Supreme Court’s concise decision essentially tracked Judge 
Joan Larsen’s Sixth Circuit panel dissent,16 as well as Chief Judge 
Jeffrey Sutton’s dissent from that court’s equally divided (8–8) 
denial, two days earlier, of certain challengers’ motion for initial 
en banc hearing.17 Not much more need be said about this 

 
10. Id. at 665. 
11. Id. at 667 (Gorsuch, J., concurring). 
12. Id. at 669. 
13. Alabama Ass’n of Realtors v. Dep’t of Health & Hum. Servs., 141 S. Ct. 2485 (2021) 

(per curiam). 
14. Whitman v. Am. Trucking Assns., Inc., 531 U. S. 457, 468 (2001). 
15. Transcript of Oral Argument at 34, 123–25, Nat’l Fed’n of Indep. Bus. v. 

Occupational Safety & Health Admin., U.S. Dep’t of Lab. (2022) (No. 21A247). 
16. In re MCP No. 165, 21 F.4th 357, 389–401 (6th Cir. 2021) (Larsen, J., dissenting). 
17. In re MCP No. 165, 20 F.4th 264, 268 (6th Cir. 2021) (en banc) (Sutton, C.J., 
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reasoning, which is a basic question of statutory interpretation. 
“No matter the policy benefits of a well-intended regulation, a 
court may not enforce it if the agency’s reach exceeds a 
statute’s grasp.”18 

What’s more interesting, however, what even more 
fundamentally goes to the heart of our constitutional order, and 
what ultimately is the most appropriate subject for this symposium 
on “originalism in action” is Judge John Bush’s separate dissent 
from denial of initial en banc hearing. The Supreme Court and 
Chief Judge Sutton did well to explain how OSHA overstepped its 
authority and that Congress would need to speak clearer when it 
purports to grant sweeping power. But Judge Bush wisely 
questioned the premise that Congress could grant the power to 
enact a federal vaccine mandate in the first place. “The regulation 
of health and safety through compulsory vaccination is a 
traditional prerogative of the states,” he wrote, “not the domain of 
Congress and certainly not fodder for the diktat of a federal 
administrative agency.”19 

Indeed, it’s widely accepted that the federal government can’t 
simply impose a general vaccine mandate, which is why in 
September White House Chief of Staff Ron Klain retweeted an 
MSNBC anchor’s comments that the OSHA rule would be the 
“ultimate work-around” such basic constitutional limits.20 
Retweets may not always be endorsements, but this one was, for 
purposes of litigation that was already inevitable, an admission 
against interest. None other than the mercurial Chief Justice John 
Roberts was himself skeptical of such a “work-around,” telling the 
solicitor general, “I’m wondering what it is you’re trying to work 
around.”21 

That is, it’s axiomatic to the American system of government 
that sovereignty is divided such that states wield power in their 
domains, while Washington, D.C., governs national issues like 
defense and interstate commerce. Modern constitutional law has 
blurred that distinction and expanded federal power, but there’s 

 
dissenting from the denial of initial hearing en banc). 

18. Id. at 269. 
19. Id. at 285 (Bush, J., dissental). 
20. Callie Patteson, Biden Chief Apparently Admits Vaccine Mandate “Ultimate Work-

Around,” N.Y. POST (Sept. 10, 2021), https://nypost.com/2021/09/10/ronald-klain-
retweets-vaccine-mandate-ultimate-work-around/ [https://perma.cc/F5JZ-SAWR].  

21. Transcript of Oral Argument at 79, Nat’l Fed’n of Indep. Bus. v. Occupational 
Safety & Health Admin., U.S. Dep’t of Lab. (2022) (No. 21A247). 
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still little question that the Virginia Department of Labor could 
impose an occupational vaccine mandate in my home state even 
as OSHA’s attempt to do so literally became a federal case. 

Indeed, most lawmaking in the United States is done at the state 
level and relies on a general power to legislate for public health 
and safety.22 This is a kind of power that the federal government 
simply doesn’t possess, because our constitutional structure grants 
it only certain enumerated powers. The Tenth Amendment 
restates that arrangement: “The powers not delegated to the 
United States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to the people.” 
State constitutions, meanwhile, can be considered “documents 
of limitation rather than documents granting powers.”23 

To put a finer point on it, federal lawmaking powers are 
constitutionally enumerated—and thus limited to those listed in 
Article I, Section 8—while states enjoy a broader police power to 
regulate on behalf of public health, safety, welfare, and morals. 
Indeed, Chief Justice Roberts’s opinion for the Court in NFIB v. 
Sebelius, the constitutional challenge to Obamacare that was so 
disappointing as to its particular bottom line, continues to be a 
great font of holdings and quotes that cabin federal power, such 
as that “[o]ur cases refer to this general power of governing, 
possessed by the States but not by the Federal Government, as the 
‘police power.’”24 

To hold that a state vaccine mandate can be constitutional, as 
the Supreme Court did in the 1905 case of Jacobson v. 
Massachusetts, doesn’t begin to answer the question of whether 
a federal agency has either statutory or constitutional authority to 
impose one. And to hold that the federal government can regulate 
workplace conditions doesn’t begin to answer the question of 
whether Congress could empower OSHA to address threats, viral 
or otherwise, that aren’t specific to the workplace. 

The federal government’s constitutional power to regulate its 
 

22. See, e.g., Jacobson v. Massachusetts, 197 U.S. 11, 25 (1905) (holding that the police 
power embraces “such reasonable regulations . . . as will protect the public health”); 
Chicago, B. & Q. Ry. Co. v. Illinois, 200 U.S. 561, 592 (1906) (holding that “the police 
power of a state embraces . . . regulations designed to promote the public health”); 
Berman v. Parker, 348 U.S. 26, 32 (1954) (describing regulation of “public health” as a 
“traditional application of the police power”). 

23. 2 FRANK P. GRAD & ROBERT F. WILLIAMS, STATE CONSTITUTIONS FOR THE TWENTY-
FIRST CENTURY: DRAFTING STATE CONSTITUTIONS, REVISIONS, AND AMENDMENTS 82 (2006).  

24. Nat’l Fed. of Indep. Bus. v. Sebelius, 567 U.S. 519, 536 (2012) (quoting United 
States v. Morrison, 529 U.S. 598, 618–19 (2000)). 
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own employees and contractors, or workers it funds through 
programs like Medicare and Medicaid—the subject of a stay 
application the Supreme Court decided the same day as OSHA’s 
ETS—is on stronger ground. And these issues are different still 
from those courts have confronted with regard to state and 
municipal restrictions, whether in the context of religious 
services, business operations, or vaccinations. That’s because state 
governments have different sorts of powers than the federal 
government does, so federal lawsuits against their exercise have 
claimed infringements on individual rights rather than that an 
agency has exceeded the scope of its authority.25 In other words, 
while the U.S. Constitution lists the things the federal government 
may do, states have a general power to govern, with certain limits.26  

This is where Judge Bush picks up his analysis. He explains first, 
echoing a line that Justice Scalia often used, that constitutional 
“structure” is the reason the United States is able to secure the 
rule of law, rather than the effusive listing of rights that even 
tinpot dictatorships maintain.27 The diffusion of power both 
horizontally (different branches) and vertically (federalism) 
prevents the concentration of authority and thus ensures the 
protection of liberty. Gouverneur Morris was the only Framer who 
took “the controversial position that the federal government 
should possess the police power.”28 Thus “our limited 
Constitution emerged, carefully enumerating and thus carefully 
cabining each federal branch’s respective powers.”29 

The power of the states, including that of regulating public 
health and even providing for compulsory vaccination, is a whole 
other matter. It’s a residual power “reserved to the States,”30 one 
that need not be enumerated to be legitimate. 

Sadly, the debate over the Biden administration’s pandemic 
response has shown that many purportedly intelligent 
 

25. There have also been lawsuits alleging state government violations of state 
constitutional structures. See, e.g., Wisconsin Legislature v. Palm, 942 N.W.2d 900 (Wis. 
2020) (negating health officials’ lockdown orders on state administrative law grounds).  

26. See Ilya Shapiro, State Police Powers and the Constitution, CATO INST. (Sept. 15, 2020), 
https://www.cato.org/pandemics-policy/state-police-powers-constitution  
[https://perma.cc/LL5A-WPYJ] (explaining differences between the sources of state and 
federal power). 

27. In re MCP No. 165, 20 F.4th 264, 285–86 (6th Cir. 2021) (en banc) (Bush, J., 
dissental).  

28. William Michael Treanor, The Case of the Dishonest Scrivener: Gouverneur Morris and 
the Creation of the Federalist Constitution, 120 MICH. L. REV. 1, 28 (2021). 

29. In re MCP No. 165, 20 F.4th at 286 (Bush, J., dissental).  
30. U.S. CONST. amend. X. 
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commentators somehow miss that basic point of Constitutional 
Law 101. And it’s not just Twitter lawyers who need remedial 
education. Justice Sonia Sotomayor—even setting aside 
her various factual errors31 or likening infected humans to 
“machines spewing sparks”32—seems to think that there’s a federal 
police power, at least as long as OSHA itself is constitutional. 

“So, if it’s within the police power to protect the health and 
welfare of workers, you seem to be saying the states can do it, but 
you’re saying the federal government can’t even though it’s facing 
the same crisis,” she commented to Ohio’s solicitor general 
during argument in NFIB v. Department of Labor. “I’m not sure I 
understand the distinction why the states would have the power 
but the federal government wouldn’t,” because OSHA has “a 
police power to protect workers.”33 

But no part of the federal government has any police power—
whether over workers or otherwise. Not even federal law 
enforcement agencies, as opposed to their state and municipal 
counterparts, have any inherent authority to protect public safety, 
except possibly in federal enclaves and territories (subject to 
complicated statutory rules beyond the scope of this Essay).  

Nonetheless, Judge Bush explains, “OSHA invokes the 
Commerce Clause to suggest that it is really the federal 
government, not the states, that enjoys the authority to mandate 
vaccination for employees nationwide.”34 And make no mistake, 
he emphasizes, correctly in my view, that this is effectively a de 
facto national vaccine mandate for more than 80 million 
Americans, as the Klain “work-around” retweet implied, not some 

 
31. See, e.g., Mary Chastain, Liberal Justices Spread COVID Misinformation During Vaccine 

Arguments, LEGAL INSURRECTION (Jan. 7, 2022), https://legalinsurrection.com/2022/
01/liberal-justices-vomit-covid-misinformation-during-vaccine-arguments/ [https://
perma.cc/4CK7-E4Y6] (inflating hospitalization numbers); Jordan Boyd, Left-Wing 
SCOTUS Justices Spew COVID Misinformation to Defend Biden’s Unconstitutional Vaxx Mandate, 
FEDERALIST (Jan. 7, 2022), https://thefederalist.com/2022/01/07/left-wing-scotus-
justices-spew-covid-misinformation-to-defend-bidens-unconstitutional-vaxx-mandate/ 
[https://perma.cc/FSC7-72A2] (inflating child ventilator use). 

32. Transcript of Oral Argument at 29, Nat’l Fed’n of Indep. Bus. v. Occupational 
Safety & Health Admin., U.S. Dep’t of Lab. (2022) (No. 21A247); see also, e.g., Tim Meads, 
Justice Sotomayor Slammed for Comparing Humans “Spewing Bloodborne Viruses’ to Dangerous 
‘Machines,” DAILY WIRE (Jan. 7, 2022), https://www.dailywire.com/news/justice-
sotomayor-slammed-for-comparing-humans-spewing-bloodborne-viruses-to-dangerous-
machines [https://perma.cc/9EXB-72JD] (criticizing Justice Sotomayor’s comparison 
between people and machines). 

33. Transcript of Oral Argument at 54–55, Nat’l Fed’n of Indep. Bus. v. Occupational 
Safety & Health Admin., U.S. Dep’t of Lab. (2022) (No. 21A247). 

34. In re MCP No. 165, 20 F.4th at 287 (Bush, J., dissental). 
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“vaccinate or test” option that the media narrative has suggested.35 
Neither OSHA nor the employer is required to pick up the cost of 
the alternative testing, nor provide time off to achieve it. After all, 
President Biden himself said in announcing the rule that “our 
patience is wearing thin” with those who refuse to vaccinate.36 
Offering only a truly burdensome “alternative” is part of getting 
people to comply. 

Thus, OSHA has offered the Court’s admittedly expansive 
Commerce Clause precedents as a constitutional warrant for its 
expansive new mandate. “Yet the Court has never crossed the 
Rubicon of declaring a federal police power.”37 Indeed, Judge 
Bush details how the “Supreme Court in recent years has squarely 
rejected a view of the commerce power under which ‘individuals 
may be regulated . . . whenever enough of them are not doing 
something the Government would have them do.’”38 OSHA’s 
claimed power is even broader here than Obamacare’s individual 
mandate to buy health insurance; that at least was an attempt to 
compel economic activity (or, if you squint and wave your hands, 
tax the failure to engage in it). Here there’s no economic or 
commercial activity or inactivity to compel or tax. 

Judge Bush makes clear that he’s not questioning OSHA’s 
constitutionality vel non—though drops a delicious “but see” cite to 
Cass Sunstein’s seminal article questioning OSHA’s constitutional 
legitimacy on nondelegation grounds.39 But even if, pace the wise 
Latina, we accept that Congress can create an agency to regulate 
workplace hazards that “affect” interstate commerce, that’s not 
what OSHA has done here. Judge Bush calls the federal 
government’s attempt to recharacterize a hazard of life 
throughout the world as a “pretext in its attempt to bring a 
traditional matter of state concern—compulsory vaccination—
within the ambit of federal jurisdiction.”40 

 
35. E.g., Heidi Przybyla & Laura Strickler, As Biden’s Vaccinate-or-Test Mandate 

Approaches, Questions Arise over Enforcement, NBC NEWS (Oct. 11, 2021), 
https://www.nbcnews.com/politics/politics-news/biden-s-vaccinate-or-test-mandate-
approaches-questions-arise-over-n1281130 [https://perma.cc/3CFY-FYWC]. 

36. Chris Megerian, “Our Patience Is Wearing Thin”: Biden Extends Vaccine Mandates as 
COVID Toll Rises, YAHOO! (Sept. 9, 2021), https://www.yahoo.com/video/biden-escalate-
vaccination-push-pandemics-135350867.html [https://perma.cc/KFQ3-G85B]. 

37. In re MCP No. 165, 20 F.4th at 287–88 (Bush, J., dissental) (citing and quoting 
United States v. Lopez, 514 U.S. 549, 566 (1995), as explaining that the Constitution 
“withhold[s] from Congress a plenary police power”). 

38. Id. at 288 (quoting Nat’l Fed. of Indep. Bus. v. Sebelius, 567 U.S. 519, 553 (2012)). 
39. Id. (citing Cass R. Sunstein, Is OSHA Unconstitutional?, 94 VA. L. REV. 1407 (2008)). 
40. In re MCP No. 165, 20 F.4th at 288.  

https://www.yahoo.com/video/biden-escalate-vaccination-push-pandemics-135350867.html
https://www.yahoo.com/video/biden-escalate-vaccination-push-pandemics-135350867.html
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Having exhausted the legal precedents on which OSHA 
purports to rely, Judge Bush next looks to history—which actually 
undercuts the government’s position. “For while Congress has 
long sought to facilitate safe and effective vaccines, it has never 
invoked the commerce power to mandate their administration 
upon the public at large.”41 Mandatory vaccination of the 
Continental Army in the 18th century or of foreign service officers 
today are wholly different examples, with the federal government 
exercising power as an employer or self-regulator. The Vaccine 
Act of 1813, meanwhile, enabled the federal collection and 
distribution of smallpox vaccines to those who wanted them—
until the chief vaccine officer mistakenly shipped live smallpox 
(rather than cowpox vaccine) in 1822.42 Ever since, “Congress has 
passed many laws to regulate the purity of vaccines, facilitate their 
distribution with information and funding, and compensate those 
injured by their administration, but it has apparently never 
invoked the commerce power to mandate their imposition upon 
the general public.”43 

Judge Bush concludes by explaining how “OSHA would turn 
this history on its head,” enacting “an unfunded mandate in which 
half our workforce must either become vaccinated or subject itself 
to regular out-of-pocket testing.”44 If Congress truly was delegating 
that kind of power, it would raise significant nondelegation 
issues indeed! 

In sum, the federal government does have legitimate authority 
to impose certain vaccine mandates—such as on its own workers, 
and so long as there are applicable religious and medical 
exemptions—but the devil is always in the details. And this federal 
devil can’t act in an arbitrary or unreasoned manner. Given that 
no federal agency can impose a general mandate, precisely 
because the federal government lacks a police power, OSHA’s 
“work-around” is just an attempted short-circuiting of the law. “It 
is surely incumbent on the third branch in these circumstances to 
check the actions of the ‘fourth.’”45 

Kudos to Judge Bush—not just for going beyond the basic 
statutory and administrative law analysis to uncloak the 

 
41. Id. at 289. 
42. Id. at 290 (citing historical sources).  
43. Id. at 290–91.  
44. Id. at 291. 
45. Id. at 292. 
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unprecedented dagger that this private-sector vaccination 
mandate aimed at our constitutional order. And not just for taking 
original public meaning originalism seriously and feeling the 
need to expound upon it in a “mere” dissent from denial of en 
banc hearing. Kudos to him for being an engaged jurist and 
having the “uncommon portion of fortitude”46 to stake his claim 
for being a fair, impartial, and convicted arbiter even in a time of 
pandemic and extraordinary social upheaval. 

 

 
46. THE FEDERALIST NO. 78, at 470 (Alexander Hamilton) (Clinton Rossiter ed., 1961). 


