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CRACKED JUSTICE

hile many Philadelphians are struggling economi-
cally,' the city has been a major revenue center for mass-tort
plaintiffs’ lawyers. These big-ticket litigators have developed a
sophisticated business model and outsize profits, leading the
Manhattan Institute to dub their collective enterprise “Trial
Lawyers, Inc.”? But where Trial Lawyers, Inc. tends to thrive,
traditional businesses tend to flee—which means that the liti-
gation industry’s Philadelphia successes have contributed to
the exodus of jobs from the City of Brotherly Love and de-
pressed economic growth across the Keystone State.

Philadelphia courts have been so friendly to Trial Lawyers,
Inc.—and hostile to businesses—that the American Tort Re-
form Association has named the jurisdiction the nation’s worst
“judicial hellhole” two years running.? Philadelphia’s status as
the nation’s most feared legal jurisdiction stems, somewhat
ironically, from a legal reform designed to improve the way
the city’s courts function: the 1992 creation of a Complex Lit-
igation Center (CLC) to deal with “complex, multi-filed Mass
Tort cases,” which the Philadelphia Court of Common Pleas
opened in response to ballooning case dockets and costs.’
Although the CLC was relatively successful in expediting
cases, it soon emerged as a “magnet” court for mass-tort liti-
gation—attracting lawsuits from across the Commonwealth
and nation with plaintiff-friendly legal rules and outsize jury
awards. Recent legislation and changes in case management
have stemmed the tide of litigation somewhat, but further re-
form is essential to ensuring fair justice in Philadelphia—and
to reviving the city’s economic prospects, as well as those of
the broader Commonwealth.

The Making of a Mass-Tort
Magnet Court

Pennsylvania’s loose “venue” rules permit plaintiffs’ lawyers
to “shop” their cases statewide to preferred courthouses, since
under the Commonwealth’s legal rules, injury claims against
businesses can generally be filed in any jurisdiction as long
as the company “regularly conducts business” there—even if
it is headquartered elsewhere, the plaintiff resides elsewhere,
and the injury occurred elsewhere.® Under the doctrine of
forum non conveniens, Pennsylvania judges have discretion
to transfer a case “for the convenience of parties and wit-
nesses”” but only if the defendant demonstrates, “with de-
tailed information on the record, that the plaintiff’s chosen
forum is oppressive or vexatious to the defendant”®*—a find-
ing that Philadelphia’s judges have been reluctant to impose
on themselves. As one court noted, “Pennsylvania does not
forbid ‘forum shopping’ per se—to the contrary, our venue
rules give plaintiffs various choices of different possible ven-
ues, and plaintiffs are generally free to ‘shop’ among those
forums and choose the one they prefer.”

Plaintiffs’ lawyers have had many reasons to prefer Phila-
delphia. The CLC was expressly designed to expedite cases:
notwithstanding the factual complexity of most mass-tort
claims, trial dates are strictly set for 13 to 24 months af-
ter the filing of initial complaints.” Judges in the CLC are
compared based on their “judicial productivity”—generally,
the volume of cases they dispose of and their speed in do-
ing so."" The CLC’s expedited case management increases




the value of litigation, by reducing the time before lawyers
receive payouts, by limiting defendants’ ability to develop
particularized defenses tailored to diverse claims, and by cre-
ating incentives for judges to pressure settlements.

Moreover, Philadelphia’s juries have shown themselves much
more likely than average to give large damage awards,'? with
verdicts of over $1 million being commonplace.”® Finally,
until recently, the CLC allowed for “reverse bifurcation” of
asbestos trials in which juries fzrst determined damages and
then determined whether a defendant was liable—a practice
designed to encourage settlement but shown empirically to
increase defendants’ expected damages by hundreds of thou-
sands of dollars per claim."

In recent years, some judges of the CLC have openly “market-
ed” their jurisdiction in an effort to attract new cases. In 2009,
shortly after Judge Sandra Mazer Moss replaced Judge Allan
Tereshko as the mass-tort program’s coordinating judge, she
declared that it was “a new day” for the CLC." Judge Pamela
Pryor Dembe, president of the Court of Common Pleas, un-
abashedly announced a goal of “taking away business from oth-
er courts.”'® Some observers have noted that the court has an
incentive to attract cases, particularly in “cash-strapped times,”
since the court retains filing fees—meaning that attracting
more cases increases the court’s available financial resources.”

nlike for most businesses, which sell to willing customers, the trial lawyers’

gain is a loss for ordinary residents of Philadelphia and Pennsylvania: 70
percent of business leaders around the country surveyed by Harris say that a 5
state’s litigation climate affects their decision on where to locate a business.?*
Philadelphia’s legal climate affects economic development statewide, since
the Commonwealth’s permissive venue rules permit businesses in Pittsburgh,
Allentown, Erie, or Scranton to be hauled into court in Philadelphia.
Corporate executives rank Pennsylvania’s overall legal climate below that of
its neighboring states, save notoriously lawsuit-friendly West Virginia.?> The
cost of Pennsylvania’s product-liability suits—injury claims stemming from an
alleged product defect, such as the asbestos and pharmaceutical claims that
dominate the mass-tort bar—is higher as a share of the state’s economy than

any other state’s.?

How did Judge Dembe’s marketing program succeed? Over the
last five years, the number of active asbestos and pharmaceutical
cases in the CLC increased 143 percent, from 2,542 to 6,174."8
By 2010, Philadelphia had 21 percent of Pennsylvanias civil
caseload, as compared with less than 12 percent of the popu-
lation.” A startling number of these cases were out of state.”
From 2001 through 2008, out-of-state claims constituted about
one-third of all case filings in the CLC, but that number rose
to 41 percent in 2009—and to 47 percent in 2011.*" Look-
ing solely at asbestos and pharmaceutical mass-tort cases on the
CLC docket in late 2011, the numbers are even starker: over
67 percent of all identified cases involved out-of-state plaintifts
with no apparent connection to the jurisdiction; only 13 per-
cent involved plaintifts who either lived in or alleged that they
were injured in Philadelphia.”> Among the primary defendants
in 95 percent of the CLC’s active asbestos and pharmaceutical
mass-tort claims—Pfizer, GlaxoSmithKline, Teva Pharmaceuti-
cals, Goodyear Tires, and Ford Motor Company—only Glaxo
has a major commercial office in Philadelphia.”

Signs of Progress

Historically, there has been little positive record of legisla-
tive tort reform in Pennsylvania, with the notable exception
of 2002 medical-malpractice litigation reforms, which have
notably reduced abuses in such lawsuits (see page 5). Anoth-
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er reform passed in 2002, which sought to reform the state’s
“joint and several liability” doctrine—essentially, ending the
practice of holding a defendant wholly responsible for all of
a plaintiff’s losses, even if the defendant was minimally at
fault—was thrown out on procedural grounds by the state

supreme court.”’

Recently, however, there have been signs of progress signal-
ing an improved outlook for Philadelphia’s legal system—
prompted by electoral changes in the legislature and gover-
nor’s office and by the publicity focusing on Philadelphia’s
emergence as the nation’s most notorious mass-tort magnet
court. In June 2011, Governor Tom Corbett signed into
law the Fair Share Act, another attempt to reform joint and
several liability to limit a defendant’s obligation to cover all
plaindiff losses unless the jury determined that the defen-
dant was responsible for at least 60 percent of the plaintiff’s

injuries.”® Time will tell if the Pennsylvania Supreme Court
will permit this reform, unlike its predecessor, to take effect.
Outside the legislative arena, the courts themselves have
taken major steps to police the excesses of the Philadelphia
CLC. In November 2011, the chief justice of the Pennsylva-
nia Supreme Court, Ronald Castille, appointed Judge John
Herron to oversee Philadelphia’s Court of Common Pleas,”
with the express goal of “giv[ing] the Supreme Court more
direct control and involvement in some of the issues facing
the [Philadelphia courts].” Shortly thereafter, in February
2012, the CLC modified its mass-tort protocols to elimi-
nate reverse bifurcated trials and trial consolidations absent
defendants’ consent.®' Initially, the court also extended its
rule deferring punitive damage determinations, previously
limited to asbestos cases, to all mass torts; and it limited
out-of-state attorney admissions to two trials annually.®* Af-
ter an outcry by the plaintiffs’ bar, however, Judge Herron

PHILADELPHIA COURTS’ HIGH-RISERS
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Thomas Kline

homas Kline and Shanin Specter, son of the late Re-

publican-turned-Democrat Pennsylvania senator Arlen
Specter, trained as plaintiffs’ lawyers under notorious trial
lawyer Jere Beasley®* before branching out on their own in
1995. Since then, the firm they founded, Kline & Specter,
has grown to be one of the largest plaintiffs’ law firms in
Pennsylvania®*—and the leader of the Philadelphia branch
of Trial Lawyers, Inc.

Kline has been dubbed “the Marlon Brando of the court-
room,” donning “black, stylish suits” as his “trademark cos-
tume.” His performance in front of one jury inspired the

judge to write an article, “Trial as Theater”—which inspired
Kline to perform a one-man show at the Wilma Theater in
Philadelphia, for Continuing Legal Education (CLE) credit.®
Specter, in turn, has been dubbed a “skilled and humble
storyteller,” who “build[s] the emotional tension” when ad-
dressing a jury, “closing his eyes and tilting his head upward
ever so slightly, as though summoning a muse."3¢

The Kline & Specter firm claims to have scored 33 jury
verdicts of $10 million or higher and 19 more of over $1 mil-
lion3’—the foundation for many larger settlements in asbes-
tos and pharmaceutical litigation—and Kline and Specter tout
five eight-figure-verdict cases they've each won in Philadel-
phia,®® where the firm often seeks to file its litigation, even
when connections to the city are tenuous.® Such litigation
bankrolls the firm’s “high-rise Philadelphia office, [with] enor-
mous windows displaying vistas of Center City,”“° as well as
lavish lifestyles for its name partners, including Kline’s regular
courtside seats to watch the Philadelphia 76ers.*!

Kline and Specter also donate heavily to political and social
causes that buttress their position and that of Trial Lawyers,
Inc. more broadly. Kline and Specter have each donated close
to $150,000 to Pennsylvania candidates for statewide office
since 2000,%? and the firm has a law school courtroom and
university squash center named in its honor.*?




MEDICAL MALPRACTICE LIABILITY: ASE STUDY IN REFORM

hiladelphia has long been known as perhaps the nation’s

most egregiously pro-plaintiff jurisdiction for medical-
malpractice litigation. A decade ago, the percentage of pro-
plaintiff jury verdicts in the city, 44 percent, was more than
twice the U.S. average.** When juries did find for plaintiffs,
they found big: from 1999 through 2001, more than half
of all medical-malpractice verdicts in Philadelphia exceeded
$1 million; indeed, the number of million-dollar med-mal
verdicts in Philadelphia (87) almost matched that for the en-
tire state of California (101).#> In 2001, Philadelphia County
had more medical-malpractice cases, by far, than any other
county in the United States, including much larger counties
such as New York County and Cook County, lllinois (Chica-
go) (see graph below).* Unsurprisingly, by 2002, hospitals in
the city—including the Thomas Jefferson University Hospital,
Mercy Hospital, Brandywine Hospital, and Paoli Hospital—
were shuttering maternity wards and trauma units.#

Philadelphia became a big profit center for the medical-
malpractice division of Trial Lawyers, Inc. in large part because
of Pennsylvania’s loose expert testimony requirements and
loose “venue rules,” which permitted lawyers around the
state to ship their cases to the City of Brotherly Love. To rem-
edy this problem, in 2002, the Pennsylvania legislature passed
the Medical Care Availability and Reduction of Error Act (M-
CARE), which tightened standards for medical testimony and
tightened venue rules to permit the filing of malpractice cases
“only in a county in which the cause of action arose.”#?

The effect of the M-CARE reforms was immediate and
pronounced: in the first year after the reforms went into ef-
fect, the number of medical-malpractice cases filed in Phila-
delphia fell 58 percent, from 1,365 to 577.4° Statewide med-
ical-malpractice case filings, which had averaged between
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2,600 and 2,900 annually prior to the passage of M-CARE,
fell markedly after the law went into effect: in the subsequent
nine years, filings have averaged between 1,500 and 1,800
annually (see graph above).>°

Although some of the drop-off in medical-malpractice lit-
igation that occurred statewide was attributable to new rules
such as the heightened testimony standards, a significant por-
tion of the change was attributable to drops exclusively in
Philadelphia—clear evidence of the importance of the new
venue rules. From 2000 to 2010, medical-malpractice case fil-
ings in Philadelphia declined almost 65 percent, as compared
with a 28 percent drop across all of Pennsylvania and a 15
percent drop across comparison states.>' Whereas the num-
ber of medical-malpractice trials relative to the population in
Philadelphia County was double that in Pittsburgh’s Allegheny
County in 2001, med-mal trials were only 33 percent more
common in Philadelphia in 2005 (see table below).>? The pro-
found effect of M-CARE on Philadelphia‘s and Pennsylvania‘s
medical-malpractice case dockets offers a compelling case
study of the potential impact of venue reforms in product li-
ability and other litigation.

Medical-Malpractice Trials and Plaintiff Win Rates,

2001 and 2005

Philadelphia  Allegheny

2001 2005 2001 2005
Medical-Malpractice Trials 117 60 46 38
Med-Mal Trials per 100,000 Population 8 4 4 3
Plaintiff Win Rate 40% 37% 13% 24%
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GREENLEAF ENSURES GREENBACKS FOR TRIAL LAWYERS, INC.

rial Lawyers, Inc. typically maintains its grip on favored

jurisdictions by bankrolling political champions in the
legislature. Pennsylvania is no exception to this rule, as the
litigation industry’s interests are championed in Harrisburg by
the chairman of the Senate Judiciary Committee, Republican
Stewart J. Greenleaf, who represents the Philadelphia suburbs
in Montgomery and Bucks Counties.

Remarkably, Greenleaf's “day job” is as a named partner
and “senior shareholder” with the law firm Elliott Greenleaf,
which boasts an attorney roster featuring former and current
judges and elected officials as well as a slew of multimillion-
dollar verdicts.> Trial Lawyers, Inc. has also “generously”
funded Senator Greenleaf's campaigns: in the 2008-10 elec-
tion cycle, political action committees for the Philadelphia Trial
Lawyers Association and the Pennsylvania Association for Jus-
tice (the statewide trial lawyers’ group) gave over 35 percent
of Greenleaf’s political contributions, with lawyers and lobby-
ists” combined donations constituting almost 48 percent of
his campaign war chest.>

Such largesse by the litigation industry is money well
spent. As Senate Judiciary chairman, Greenleaf is regularly

Top Political Contributors

to Sen. Stewart Greenleaf (R-12th), 2008-10

Philadelphia Trial Lawyers Association $115,150
Pennslvania Republican Party $57,247
Pennsylvania Association for Justice $53,500

Southeast Republican Senate

Victory Committee || $10.000
Pennsylvania Bar Association $6,000
$- $40,000  $80,000 $120,000

reversed course, deciding in June that the court would defer
punitive damage decisions only in asbestos cases, as per prior
practice, and deciding to permit out-of-state counsel to try
as many as four cases per year.”’

Finally, in addition to pushing the CLC to make internal
changes, the Pennsylvania Supreme Court has also reined
in asbestos litigation abuse in a 2012 ruling that disallowed
the theory that an asbestos claim could rest on “any expo-
sure” to the product.®’ The court reasoned that “one cannot
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Stewart J. Greenleaf

cited for his efforts to obstruct, bottle up, or water down
tort-reform legislation even when there is majority support
in both chambers. Staunch tort-reform opponents, such as
labor unions and trial lawyers’ associations, have awarded
Greenleaf multiple honors for his efforts to beat back mean-
ingful reform.>

For example, joint-and-several liability reforms—which
keep deep-pocketed defendants with little responsibility for
an injury from fronting the full bill for its costs—were finally
enacted in Pennsylvania as the Fair Share Act of 2011, af-
ter three unsuccessful attempts at reform over the last de-
cade.®® But the bill didn’t pass the Senate before Greenleaf
had exhausted every avenue to weaken the proposed legisla-
tion, first by introducing his own “alternative” bill and then
by proposing an amendment with exceptions.®” Although
the Fair Share Act easily passed the Senate by a majority
vote in virtually the same form as it arrived on Greenleaf’s
desk from the House, not all bills are so lucky. For his efforts,
Greenleaf was given the 2011 President’s Award by the trial
lawyers’ association—and singled out for “special” thanks
for his “political courage.”>®

simultaneously maintain that a single fiber among millions
is substantially causative, while also conceding that a disease

is dose responsive.”®!

A Path Forward

Although the Fair Share Act, the recent changes in CLC mass-
tort protocols, and the supreme court’s limits on asbestos liability
should help limit some of the abuses that have fueled Philadel-

phias lawsuit explosion,* these positive steps fall short of what
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is necessary to end the jurisdiction’s status as a magnet court. A
comprehensive reform agenda would include changes to:

Venue. The venue limitations in Pennsylvania’s M-CARE
medical-malpractice reform law have worked well to curb
forum shopping in such litigation (see page 5) and could
serve as a model for reform in the product liability arena.®
In the alternative, the legislature might choose to limit ven-
ue to the plaintiff’s residence, the defendant’s principal place
of business, or the place where the alleged injury occurred.
In recent years, various state legislatures have tackled venue
reform in various ways,** any of which might serve as a tem-
plate for Pennsylvania’s reform. Venue reforms might also be
modified by court rule, absent legislative action.

In addition to straightforward venue reform, other changes
could be adopted that would limit forum shopping. For in-
stance, an “innocent seller defense” would prevent plaintiffs
from suing a local druggist to connect a case to Philadelphia;
such “fraudulent joinder” is a typical ruse to sue defendant
manufacturers in plaintiff-friendly jurisdictions.

The Pennsylvania legislature might also determine that court
filing fees should be returned to the broader public fisc or to
statewide administration of justice, rather than to the local ju-
risdiction where a case is filed. The current practice not only
circumvents the legislature’s appropriations powers; it gives local
courts such as Philadelphia an incentive to “recruit” litigation.

Evidence. In addition to its venue reforms, a key component
of the successful M-CARE reform legislation was a height-
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ened evidentiary standard for expert medical testimony.
These rules might be usefully adopted for broader litigation,
including product liability, better to exclude specious expert
testimony founded more on junk science than on legitimate
causation. The legislature could also require a heightened
expert-evidence requirement based on the federal standard
established in Daubert v. Merrill-Dow Pharmaceuticals®>—
the standard used in the majority of state jurisdictions to-
day® but rejected in Pennsylvania.®”’

Damages. Part of what makes Philadelphia such a magnet
for out-of-jurisdiction lawsuits is the tendency of local ju-
ries to award outlandish damages. Although Pennsylvania is
among the small number of states to have an express con-
stitutional provision limiting the legislature’s ability to cap
most damage awards,®® the legislature or the courts could
require that courts defer punitive damage determinations, as
proposed by Judge Herron earlier this year before he reversed
course after a torrent of trial lawyer pressure. Of course, the
courts might also adopt such a shift unilaterally themselves,
absent legislative action.

None of these proposed reforms would be easily achieved,
given the tort bar’s proven ability to influence the lawmak-
ing process through outsize campaign contributions do-
nated to key legislative leaders (see page 6). That said, the
case for broad, systemic reform to rein in America’s most
notorious magnet court is compelling. Such reforms would
significantly cut into the bottom line of Trial Lawyers, Inc.
but would be a boon to average citizens and businesses in
Philadelphia and across the Commonwealth.
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