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WATCHING WEST VIRGINIA

Businesses Look at Litigation Climate and Leave the Mountain State

In May, Chesapeake Energy Corporation shocked West
Virginians when it canceled its plans to build a $35 mil-
lion, futuristic headquarters in Charleston.! The company’s
decision, it said, was predicated upon the decision of the
state supreme court of appeals not to review a $405 million
verdict—including $270 million in punitive damages—that
had been levied against the company by a Roane County
jury.” A corporate spokesman called the court’s decision
“stunning” and noted that it “sends a profoundly negative

message about the business climate in the state.”

Chesapeake Energy was not the first business to be scared
off by the legal culture of the Mountain State. In a survey
of national business leaders conducted by the Harris polling
group for the U.S. Chamber of Commerce’s Institute for
Legal Reform, 64 percent said that a state’s litigation climate
would affect decisions on where to locate a business; in each
of the last three years, the executives surveyed ranked West
Virginia’s litigation climate dead-last among the fifty states
(see map graph).* West Virginia is also perennially featured
in the American Tort Reform Association’s annual Judicial
Hellholes reports; the Hellholes reports look at a variety of
problem regions, but they have spotlighted West Virginia,
the only state singled out in its entirety.’

West Virginia can ill afford to drive away business, for
even as Trial Lawyers, Inc. profits mightily from the state’s

legal system, the average West Virginian suffers. The state
is the forty-ninth-poorest in the nation, and per-capita
income in West Virginia is only two-thirds the national
average.® Moreover, its economy has grown at a slower rate
than that of the United States as a whole in each of the
last four years (see graph on next page).” Cleaning up the

West Virginia‘s Legal Climate Is Ranked
Last in the Nation

State Legal Systems, as Ranked
by Corporate Litigators

Pennsylvania
36




state’s trial-lawyer-friendly litigation environment is not in
itself sufficient to reverse these trends, but sending a strong
message to businesses that West Virginia is no longer
hostile to new investment would help.

A POPULIST JUDICIARY REDISTRIBUTES
WEALTH

At the root of lawsuit abuse in West Virginia is a populist,
elected judiciary that looks to punish large businesses on be-
half of local plaintiffs and plaintiffs’ attorneys. Ten years ago,
former supreme court of appeals justice Richard Neely ad-
mitted, “As long as I am allowed to redistribute wealth from
out-of-state companies to in-state plaintiffs, I shall continue
to do so.”® Little wonder that corporate executives rank West
Virginia’s judges the least impartial in the country.’

The amount of wealth redistributed by West Virginia’s courts
is staggering. In addition to Chesapeake Energy’s mammoth
adverse verdict in 2007, DuPont was on the losing end of
the largest toxic tort judgment in the nation when a Har-
rison County jury slapped it with a $251 million verdict
(see box, page 4)."° Each of these verdicts was among the
five largest in the country, according to 7he National Law
Journal;'' and these two verdicts alone are equivalent to over
1 percent of West Virginia’s entire economic output.'?

West Virginia’s Economic Growth Has Significantly Trailed That
of the U.S. As a Whole

GIVE US YOUR TIRED, POOR,
HUNGRY LAWYERS

To effect this wealth transfer, West Virginia’s judges have
repeatedly opened the state’s courthouse doors to plaintiffs’
lawyers from the nation at large. Their remarkably lax venue
standards have made it especially easy for out-of-state plain-
tiffs and defendants to sue out-of-state corporations. Says cir-
cuit court judge Arthur Recht: “West Virginia was a ‘field of

dreams’ for plaintiffs’ lawyers. We built it and they came.”"?

In 2006, the West Virginia supreme court of appeals
ruled that out-of-state plaintiffs could sue an out-of-state
manufacturer for injuries sustained out of state that were
attributable to one of its products, so long as a West Virginia
company had sold or distributed it.' This decision was
remarkable for the court’s brazen refusal to apply the statute
that the West Virginia legislature enacted to rein in the
courts. It stated: “[A] nonresident of the state may not bring
an action in a court of this state unless all or a substantial
part of the acts or omissions giving rise to the claim asserted
occurred in this state.”” The court implausibly contended
that the statute violated the Privileges and Immunities
Clause of the U.S. Constitution by discriminating against
out-of-state plaintiffs,'® yet failed to cite a decision of
any other state appellate court that had reached a similar
conclusion.” Unsurprisingly, the decision conflicted with
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clear U.S. Supreme Court precedent.”® Also unsurprisingly, the same  (° A
corporate executives who look askance at West Virginia’s overall litigation
climate and its judges rank the state fiftieth out of fifty in “having and

enforcing meaningful venue requirements.”"”
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Business leaders also rank West Virginia’s courts dead-last in the nation
for their fairness in handling class action and mass-consolidation suits.*
For example, the state has been the locus of some of the worst abuses in
asbestos litigation, the longest-running mass tort in U.S. history and argu-

ably the most unjust.”!

West Virginia Dr. Ray Harron reviewed as many as
75,000 potential asbestos claimants nationwide.?*
According to CSX, he “identified asbestosis in
approximately 97.5 percent of the X-rays he read
for the Peirce firm since 2000."2> Here, Dr. Harron
is being sworn to testify before Congress on his
role in asbestos screenings. He asserted there his

.. . .. right against self-incrimination.
injury varies. Indeed, many asbestos plaintiffs—up to 90 percent®—are  {_ )

AWARD WITHOUT INJURY

In 2002, the state supreme court of appeals allowed a Kanawha County
judge to consolidate the claims of more than 8,000 asbestos plaintiffs into
one legal action against more than 250 defendants.”” While asbestos can
indeed cause deadly injury, such mass consolidations are fundamentally
unfair to defendants, since each plaintiff’s exposure to asbestos and

est Virginia is the only state in the nation in which plain-

tiffs who may have been exposed to dangerous sub-
stances can recover cash awards without showing that there
was an actual injury. West Virginia’s “medical monitoring” rule
allows uninjured claimants to receive annual cash payments,
supposedly to be spent on medical checkups, for as long as
forty years, though plaintiffs who receive these payments are
not required to spend them on medical tests. In effect, the
medical monitoring rule significantly multiplies the value of the
lawyers’ claims.

West Virginia's medical monitoring rule figured prominently in
last year's Perrine v. DuPont, a case in which a Harrison County
jury considered damages alleged to have been caused by the
defendant’s zinc smelting plant.?® No individual claimed to have
suffered medical harms caused by any chemicals emitted by the
plant; rather, the “damages” were the “remediation” expenses
of a “cleanup” of nearby businesses, houses, and trailers.?”
The jury awarded compensatory damages of over $55 million
for the cleanup and then slapped the company with punitive

damages of over $196 million.?® Those sums put the verdict
among the top five in the nation for 2007, according to The
National Law Journal.?

But the Law Journal's rankings actually understate the verdict,
since they omit the cost of the stipends to be paid to the
7,000 class members for medical monitoring—but not neces-
sarily to be spent for that purpose.®® According to the circuit
court order implementing the monitoring plan, its cost will ex-
ceed $129 million." For the case, six law firms were awarded
a staggering $127,108,411 in legal fees.?

While the payoff to the litigation industry is obvious, the ben-
efits to the class members—even if they should choose to be
tested—are far from clear. In a brief submitted to the supreme
court of appeals urging the court to review the verdict, the West
Virginia State Medical Association argued that “this plan places
the plaintiff class in unnecessary danger by approving biennial
computed tomography ('CT’) scans that will likely cause more
cancer than they will ever find.”33




actually uninjured, but corporate defendants inundated with
thousands of claims find it “impossible . . . to investigate each

claim on an individual basis.”?*

The CSX railroad corporation discovered what it claims to
be multiple frauds visited upon it in its asbestos litigation
in West Virginia, and the evidence CSX gathered, if prov-
en, presents a sordid picture of the ability of the Mountain
State’s courts to handle these claims. CSX’s case centers on an
out-of-state law firm that the railroad alleges solicited clients
from whom it encouraged testimony “without regard to the
true state of the facts.”® In another West Virginia state case,
CSX contends that the doctor who had allegedly signed the

diagnosis form of the plaintiff simply did not exist.>

MENDING MEDICAL MALPRACTICE

Notwithstanding the trial bar’s successes in West Virginia,
there have been notable improvements in one crucial area
of litigation—medical malpractice. In 2001 and 2003, the
legislature passed major reforms in this area that have led to
declining insurance rates for doctors and encouraged them
to practice in the state.

In the early part of the new century, insurance companies as
well as doctors were fleeing West Virginia. Ohio-based PIE
Mutual, which had had about one-third of the West Virginia

After Reforms Were Enacted in 2001 and 2003, Med-Mal
Claims in West Virginia Fell

medical-malpractice-insurance market, went bankrupt in
1998, and the St. Paul Companies, which became the state’s
largest insurer as a result, exited the market at the end of
2001.% Facing skyrocketing premiums, specialty physicians
started leaving for other states, and maternity wards started
shutting down.*

In reaction to the malpractice crisis, the West Virginia leg-
islature in 2001 passed a law requiring plaintiffs’ lawyers
to obtain a “certificate of merit” from a qualified expert at-
testing to a claim’s validity before a case could proceed.” In
2003, the legislature established a $500,000 cap on noneco-
nomic damages, the difficult-to-review awards for unquan-
tifiable harms like “pain and suffering,” which are the main
drivers of medical-malpractice costs.*’

The effects of the legislature’s reforms were rapid and strik-
ing. From a 2001 high, medical-malpractice claims fell
almost 69 percent by 2004, the year following the enact-
ment of the second round of malpractice liability reform
(see graph), and claim volumes have remained at manage-
able levels since then.* Insurance companies began lowering
their medical-malpractice premiums in 2005, and the West
Virginia Mutual Insurance Company, now the state’s largest
medical-malpractice insurer, has reduced or held steady its
malpractice insurance rates in each of the last three years.?
The state supreme court of appeals has reviewed two differ-
ent cases that applied the 2001 and 2003 reform laws and
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ttorneys general are supposed to be

states’ chief law enforcement officers,
but West Virginia's top prosecutor, Darrell
McGraw, has instead used his powers to
circumvent the legislature, attack corpora-
tions, and promote his own reelection. The
result has been to enrich Trial Lawyers, Inc.
First elected in 1992, McGraw soon followed
other state attorneys general in contracting
out his own state’s civil enforcement duties
to private lawyers in a lawsuit against the to-
bacco companies; the West Virginia portion
of the settlement ultimately paid out $33.5
million to the attorneys McGraw selected.*?

Even though McGraw drew criticism from a

judge and the state auditor for the contracting out of state legal
business in the tobacco litigation,* he used the same techniques
in scores of other cases. Under McGraw’s leadership, the
attorney general’s office has, in many respects, become a major
division in Trial Lawyers, Inc.'s West Virginia operations: in the
last three years alone, McGraw has hired private lawyers to act
as “special assistant attorneys general” in more than twenty-
five cases.** Unlike many other states, which limit the discretion
of their attorneys general to hire outside counsel, West Virginia
gave most of these lawyers no-bid contracts.*

McGraw's privately contracted litigation came under increased
scrutiny as the result of the state’s 2001 lawsuit against Pur-
due Pharma, the maker of Oxycontin.*” The four private firms

did not declare either law unconstitutional.’> For now, at
least, the legislature’s medical-malpractice reforms look like
striking successes.

HOPE FOR THE FUTURE

The West Virginia legislature has not limited itself to medical-
malpracticeliability reform. Now, under the state’s “joint-and-

" Darrell McGraw

that McGraw's office hired to handle the
case took in fees exceeding $3 million
in a settlement for $10 million.* It was
later reported that those same firms had

AP Photo/Bob Bird

given $47,500 to McGraw's reelection
campaigns.

The aspect of the Oxycontin settlement
that has sparked the harshest criticism,
however, is McGraw's handling of the
funds that were not paid out to the private
firms. Rather than returning the monies to
the legislature for appropriation, or to the
state agencies that were the underlying
plaintiffs in the case, McGraw decided to
dole out the proceeds himself to various
charities of his choosing.* In response, the U.S. Department of
Health and Human Services last year withheld over $4 million in
Medicaid funding, the portion of settlement proceeds to which
it claimed it was entitled, though the amount will be reduced in
accordance with an appeals-board ruling this summer.>°

West Virginia’s legislators should rein in these abuses of their
attorney general by passing the Private Attorney Retention
Sunshine Act, which would limit the attorney general’s
discretion to hire private outside counsel, expose any such
deals to public scrutiny, and specify how settlement funds
should be distributed.>' The people of West Virginia could also
send a message to McGraw by failing to return him to office;
he's up for reelection this November.

several liability” rules, the deep pockets of a defendant that
a jury determines to be only slightly responsible for a given
injury do not by themselves put the defendant on the hook
for the entire damage award.”® The elected representatives’
willingness to pass laws addressing the state’s lawsuit abuse
ultimately is due to the citizenry’s change of heart: in a 2005
survey conducted by Public Opinion Strategies, almost eight
in ten West Virginians thought that the “number of lawsuits
in West Virginia courts” was a “serious problem,”* and




three-quarters thought that lawyers, rather than consumers
or victims, benefited most from the system.”

In 2004, the voters threw out state supreme court of appeals
justice Warren McGraw despite (or perhaps in part because
of) his having amassed an eye-popping $2.5 million in
campaign donations from plaintiffs’ attorneys.”® With a
dash of panache, the ousted justice filed a lawsuit against
a television station that had aired negative advertisements
about him and another lawsuit, for $1.45 million, against
a truck driver who had allegedly rear-ended him; McGraw
claimed that pain from the injury had caused him to grimace
during a televised campaign debate, to which the former
justice attributed his defeat.”

Notwithstanding these positive trends, West Virginians con-
tinue to have cause for concern. As the result of an extraor-
dinary decision of the state supreme court of appeals last
year, West Virginia is the only state in the union where the
“learned intermediary” doctrine for pharmaceutical compa-
nies, under which warnings that drug companies convey to
the very physicians who prescribe a given medication ex-
empt the companies from liability for the side effects warned
about, does not apply.”® Whether the state’s highest court
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