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Thank you for the opportunity to submit testimony on the issue of the city’s minority and women-owned
business enterprise (M/WBE) program.

Although supporting diverse suppliers is an understandable impulse, research shows that M/WBE goals
increase costs, increase fraud, and do nothing to help truly disadvantaged women and minorities. New York
City should end such goals or reduce them if possible.

The research is clear that minority contracting programs raise costs. A study by economist Justin Marion in
2009 showed that after California banned the consideration of race and sex in contracting decisions as part of
Proposition 209 in 1996, the costs of state-funded contracts for highways declined 5.6% relative to federal
projects.! A 2023 paper from the National Bureau of Economic Research found that on average for every ten
percentage points in higher disadvantaged business contract requirements, costs for highway projects went
up 25 percent per mile on average, although they did note that this was just a rough correlation.? A recent
working paper found that disadvantaged business set-asides increased cost overruns by 31% and delays by
9%.3

We also know fraud is pervasive in such programs. In 2023 14 different individuals and companies were
indicted on charges centering around fraud to meet M/WBE goals.* This was less than ten years after the
Manhattan district attorney noted systematic fraud was coloring the program, including over $25 million in
uncovered fraud over the previous four years.> Many more such cases in New York City could be described.®
We know fraud is ubiquitous in similar programs as well. A federal Department of Transportation Inspector
General analysis from 2016 found that over a third of its active fraud cases in contracting or grants involved

disadvantaged business fraud and that over the previous five years these fraud cases resulted in $245 million
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in financial recoveries and 425 months of incarceration.’” A federal Small Business Administration Inspector
General report found that 20 of the 25 disadvantaged firms they reviewed, which included 15 of the largest
individual contractors, should not have been in program.®

It is highly likely that the program is unconstitutional and will be subject to extensive litigation. The Supreme
Court’s Students for Fair Admission v. Harvard case declared the consideration of race in government
programs is generally impermissible. Soon after, a federal district court in Ultima v. USDA declared that using
race as an automatic presumption in a federal contracting program ran afoul of the holding in the SFFA case.®
Similarly, the case of Mid-America Milling Co v. DOT resulted in a preliminary injunction against the federal
Department of Transportation’s program, which resulting in removing the department’s assumption of
eligibility based on race in its contracting program.® A new disparity study would not necessarily cure the
fundamental misalignment of New York City’s program with federal court rulings.

If the Council is interested in expanding opportunities for disadvantaged businesses, it should focus on small
businesses. The current M/WBE goals support only a select number of relatively successful businesses at a

significant cost to general taxpayers. The M/WBE goals should be reduced or eliminated.
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